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Foreword 

I am pleased to make available a staff report regarding the constitu- 
tional grounds for presidential impeachment prepared for the use of 
the Committee on the Judiciary by the legal staff of its impeachment 
inquiry. 

It is understood that the views and conclusions contained in the 
report are staff views and do not necessarily reflect those of the com- 
mittee or any of its members. 

Peter W. Rodino, J r. 

February 22, 1974. 
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I. Introduction 


The Constitution deals with the subject of impeachment and con- 
viction at six places. The scope of the power is set out in Article II, 
Section 4 : 

The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment 
for, and Conviction of, Treason, Bribery, or other high 
Crimes and Misdemeanors. 

Other provisions deal with procedures and consequences. Article I, 
Section 2 states: 

The House of Representatives . . . shall have the sole Power 
of Impeachment. 

Similarly, Article I, Section 3, describes the Senate’s role: 

The Senate shall have the sole Power to try all Impeach- 
ments. When sitting for that Purpose, they shall be on Oath 
or Affirmation. When the President of the United States is 
tried, the Chief Justice shall preside: And no Person shall 
be convicted without the Concurrence of two thirds of the 
Members present. 

The same section limits the consequences of judgment in cases of 
impeachment : 

Judgment in Cases of Impeachment shall not extend fur- 
ther than to removal from Office, and disqualification to hold 
and enjoy any Office of honor, Trust or Profit under the 
United States : but the Party convicted shall nevertheless be 
liable and subject to Indictment, Trial, Judgment and Pun- 
ishment, according to Law. 

Of lesser significance, although mentioning the subject, are : Arti- 
cle II, Section 2 : 

The President . . . shall have Power to grant Reprieves and 
Pardons for Offences against the United States, except in 
Cases of Impeachment. 

Article III, Section 2 : 

The Trial of all Crimes, except in Cases of Impeachment, 
shall be by Jury. .. . 

Before November 15, 1973 a number of Resolutions calling for the 
impeachment of President Richard M. Nixon had been introduced in 
the House of Representatives, and had been referred by the Speaker 
of the House, Hon. Carl Albert, to the Committee on the Judiciary 
for consideration, investigation and report. On November 15, an- 
ticipating the magnitude of the Committee’s task, the House voted 
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funds to enable the Committee to carry out its assignment and in that 
regard to select an inquiry staff to assist the Committee. 

On February 6, 1074, the House of Representatives by a vote of 410 
to 4 “authorized and directed” the Committee on the Judiciary “to in- 
vestigate fully and completely whether sufficient grounds exist for the 
House of Representatives to exercise its constitutional power to im- 
peach Richard M. Nixon, President of the United States of America.” 

To impler tent the authorization (H. Res. 803) the House also pro- 
vided that “For the purpose of making such investigation, the com- 
mittee is authorized to require ... by subpoena or otherwise . . . the 
attendance and testimony of any person . . . and . . . the production of 
such things; and ... by interrogatory, the furnishing of such infor- 
mation, as it deems necessary to such investigation.” 

This was but the second time in the history of the United Slates 
that the House of Representatives resolved to investigate the possi- 
bility of impeachment of a President. Some 107 years earlier the 
House had investigated whether President Andrew Johnson should 
be impeached. Understandably, little attention or thought has been 
given the subject of the presidential impeachment process during the 
intervening years. The Inquiry Staff, at the request of the Judiciary 
Committee, has prepared this memorandum on constitutional grounds 
for presidential impeachment. As the factual investigation progresses, 
it will become possible to state more specifically the constitutional, legal 
and conceptual framework within which the staff and the Committee 
work. 

Delicate issues of basic constitutional law are involved. Those issues 
cannot be defined in detail in advance of full investigation of the facts. 
The Supreme Court of the United States does not reach out, in the 
abstract, to rule on the constitutionality of statutes or of conduct. 
Cases must be brought and adjudicated on particular facts in terms 
of the Constitution. Similarly, the House does not engage in abstract, 
advisory or hypothetical debntes abouv the precise nature of conduct 
that calls for the exercise of its constitutional powers; rather, it must 
await full development of the facts and understanding of the events 
to which those facts relate. 

What is said here does not reflect any prejudgment of the facts or 
any opinion or inference respecting the allegations being investigated. 
This memorandum is written before completion of the full and fair 
factual investigation the House directed be undertaken. It is intended 
to be a review of the precedents and available interpretive materials, , 
seeking general principles to guide the Committee. 

This memorandum offers no fixed standards for determining whether 
grounds for impeachment exist. The framers did not write a fixed 
standard. Instead thev adopted from English history a standard suf- 
ficiently general and flexible to meet future circumstances arid events, 
the nature and character of which they could not foresee. 

The House has set in motion an unusual constitutional process, con- 
ferred solely upon it by the Constitution, by directing the Judiciary 
Committee to “investigate fully and completely whether sufficient 
grounds exist for the House of Representatives to exercise its consti- 
tutional power to impeach.” This action was not partisan. It was sup- 
ported by the overwhelming majority of both political parties. Nor 
was it intended to obstruct or weaken the presidency. It was supported 
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by Members firmly committed to the need for a strong presidency 
end a healthy executive branch of our government. The House of 
Representatives acted out of a clear sense of constitutional duty to 
resolve issues of a kind that more familiar constitutional processes arc 
unablo to resolve. 

To assist the Committee in working toward that resolution, this 
memorandum reports upon the history, purpose and meaning of the 
constitutional phrase, “Treason, Bribery, or other high Crimes and 
Misdemeanors.” 


28 - 939 — 74 
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II. The Historical Origins of Impeachment 

The Constitution provides that the President. “. . . shall be removed 
from Office on Impeachment for. and Conviction of. Treason, Bribery, 
or other high Crimes and Misdemeanors.” The framers could have 
written simply “or other crimes” — as indeed they did in the provision 
for extradition of criminal offenders from one state to another. They 
did not do that. If they had meant simply to denote seriousness, they 
could lmvo done so directly. They did not do that either. They adopted 
instead a unique phrase used for centuries in English parliamentary 
impeachments, for the meaning of which one must look to history. 

Tho origins and use of impeachment in England, the circumstances 
under which impeachment became a part of the American constitu- 
tional system, and the American experience with impeachment are 
the best available sources for developing an understanding of the 
function of impeachment and the circumstances in which it may be- 
come appropriate in relation to the presidency. 

A. Tiie English Parliamentary Practice 

Alexander Hamilton wrote, in No. 05 of The Federalist, that Great 
Britain had served as “the model from which [impeachment] has 
been borrowed.” Accordingly, its history in England is useful to an 
understanding of the purpose and scope of impeachment in the 
United States. 

Parliament developed the impeachment process as a means to exer- 
cise some measure of control over the power of the King. An impeach- 
ment proceeding in England was a direct method of bringing to 
account the King’s ministers and favorites — men who might other- 
wise have been beyond reach. Impeachment, at least in its early his- 
tory, has been called “the most powerful weapon in the political arm- 
oury, short of civil war.” 1 It played a continuing role in the struggles 
between King and Parliament, that resulted in the formation of the 
unwritten English constiti ' on. In this respect impeachment was one 
of the tools used by the English Parliament to create more responsive 
and responsible government and to redress imbalances when they 
occurred. 2 

The long struggle by Parliament to assert legal restraints over the 
unbridled will of the King ultimately reached a climax with the execu- 
tion of Charles I in 1049 and the establishment, of the Commonwealth 
under Oliver Cromwell. In the course of that struggle, Parliament 
sought to exert restraints over the King by removing those of his 
ministers who most, effectively advanced the King’s absolutist pur- 


1 Pin ekn fit t. "Presidential Address" reproduced In 3 Transactions, Royal Historical 
Society, 5th Series. 145 (1052). 

* See generally C. Roberts, The Growth of Responsible Government in Stuart England 
(Cambridge 1960). 
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poses. Chief among them was Thomas Wentworth, Earl of Strafford. 
The IIouso of Commons impeached him in 1G40. As with earlier im- 
peneluncnts, the thrust of the charge was dnmago to the state. 3 The 
lirst article of impeachment alleged 4 

That, ho . . . hath traitorously endeavored to subvert the 
Fundamental Laws and Government of the Realms . . . and 
in stead thereof, to introduce Arbitrary and Tyrannical Gov- 
ernment against Law. ... 

The other articles against Strafford included charges ranging from 
the. allegation that he had assumed regal power and exercised it tyran- 
nically to the charge that he had subverted the rights of Parliament. 3 

Characteristically, impeachment was used in individual cases to 
reach offenses, ns perceived by Parliament, against the system of gov- 
ernment. The. charges, variously denominated “treason,” “high trea- 
son,” “misdemeanors,” “malversations,” and “high Crimes and Mis- 
demeanors,” thus included allegations of misconduct as various as the 
kings (or their ministers) were ingenious in devising means of ex- 
panding royal power. 

At the timo of the Constitutional Convention the phrase “high 
Crimes and Misdemeanors” had been in use for over 400 years in im- 
peachment proceedings in Parliament.* 1 It first appears in 1386 in the 
impeachment of the King’s Chancellor, Michael de la Pole, Earl of 
Suffolk. 7 Some of the charges may have involved common law of- 
fenses. 8 Others plainly did not : de ia Pole was charged with breaking 
a promise he made to the full Parliament to execute in connection 
with a parliamentary ordinance the advice of a committee of nine 
lords regarding the improvement of the estate of the King and the 
realm; “this was not doiie, and it was the fault, of liimsclf as he was 
then chief officer.” He was also charged with failing to expend a sum 
that Parliament had directed be used to ransom the town of Ghent, 
because of which “the said town was lost.” 0 


* Strafford wns charged with treason, a term defined in 1352 by the Statute of Treasons. 
25 Edw. 3, fitnt. 5, c. 2 (1352). The particular charges against him presumably would 
have been within the compass or the general, or “salvo, clause of that statute, but did not 
fall within any of the enumerated acts of trenson*Strafford rested his defense in # >art on 
that failure: his eloquence on the question of retrospective treasons (“Beware you do 
not awoke these sleeping lions, by the searching out some neglected moth-eaten records, 
they may one day tear you and your posterity in pieces : it was your ancestors’ care to 
chnin them up within the barrlcadoes of statutes; be not you ambitious to be more 
skilful and curious than your forefathers in the art of killing.” Celebrated Trials 518 
(Phlln. 1837) may have dissuaded the Commons from bringing the trial to a vote In the 
Ilouse of Lords ; instead they caused his execution by bill of attainder. 

4 .T. Rushwortb, The Trpal of Thomas Karl of Strafford, in 8 Historical Collections 8 

(inso). 

6 Rushwortb, supra n. 4, at 8-9. R. Berger. Impeachment: The Constitutional Problems 
30 (1973), states that the impeachment of Strafford ”, . . constitutes a great watershed 
In English constitutional history of which the Founders were aware.” 

9 Sec yenerally A. Simpson, A Treatise on Federal Impeachments 81-190 (Philadelphia, 
1910) (Appendix of English Imoenchment Trials) ; M. V. Clarke, “The Origin of Impeach- 
ment” in Oxford Essays in Medieval History 104 (Oxford, 1934), Rending and analyzing 
the early history of English impeachments Is complicated by the paucity and nmblguity of 
the records. The analysis that follows in this section has been drawn largely from the 
scholarship of others, checked against the original records where possible. 

The basis for what became the impeachment procedure apparently originated in 134/1, 
when the King and Parliament alike accepted the principle that the King’s ministers were 
to answer in Parliament for their misdeeds. C. Roberts, supra n. 2, at 7. Offenses against 
Magna Carta, for example, were falling for technicalities in the ordinary courts, and 
therefore Parliament provided that offenders against Magna Carta be declared in Parlia- 
ment and judged by their peers. Clarke, supra , at 173. 

? Simpson, supra n. 0, nt 86: Berger, supra n. 5, at 61: Adams and Stevens, Select 
Documents of English Constitutional History 148 (London 1927). 

8 For example, de la Pole was charged with purchasing property of great value from the 
King while using his position as Chancellor to have the lands appraised nt less than they 
were worth, all in violation of his oath, in deceit of the King and In neglect of the need 
of the realm. Adams and Stevens, supra n. 7. nt 148. 

• Adams and Stevens, supra n. 7, at 148-150. 
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Tho phrase does not reappear in impeachment proceedings until 
1450. In that year articles of impeachment against William de la Pole, 
Duke of Suffolk (a descendant of Michael}, charged him with several 
acts of high treason, but also with “high Crimes and Misdemean- 
ors.” 10 including such various offenses as “advising the King to grant 
liberties and privileges to certain persons to the hindrance of the due 
execution of the laws,” “procuring offices for persons who were unfit, 
and unworthy of them” and “squandering away the public treas- 
ure.” 11 

Impeachment was used frequently during the reigna of James I 
(1(103-1025) and Charles I (1628-1649). During the period from 
1620 to 1649 over 100 impeachments wore voted by the House of 
Commons. 12 Some of these impeachments charged high treason, as in 
the case of Strafford; others charged high crimes and misdemeanors. 
The latter included both statutory offenses, particularly with respect 
to the Crown monopolies, and non-statutory offenses. For example, Sir 
Henry Yelverton, tho King’s Attorney General, was impeached in 
1021 of high crimes and misdemeanors in that lie. failed to prosecute 
after commencing suits, and exercised authority before it was properly 
vested in him. 13 

There were no impeachmehts during the Commonwealth (1649- 
1060). Following the end of the Commonwealth and the Restoration 
of Charles II (1660-1685) a more powerful Parliament expanded 
somewhat the scope of “high Crimes and Misdemeanors” by impeach- 
ing officers of the Crown for such things as negligent discharge of 
duties 14 and improprieties in office. 15 

The phrase “high Crimes and Misdemeanors” appears in nearly all 
of the comparatively few impeachments that occurred in the eight- 
eenth century. Many of the charges involved abuse of official power 
or trust. For example, Edward, Earl of Oxford, was charged in 1701 
with “violation of his duty and trust” in that,' while a member of the 
.King’s privy council, he took advantage of the ready access he had to 
the King to secure various royal rents and revenues for his own use, 
thereby greatly diminishing the revenues of the crown and subjecting 
the people of England to “grievous taxes.” 16 Oxford was also charged 
with procuring a naval commission for William Kidd, “known to be 
a person of ill fame and reputation,” and ordering him “to pursue 
the intended voyage, in which Kidd did commit diverse piracies . . ., 
being thereto encouraged through hopes of being protected by the 
high station and interest of Oxford, in violation of the law of nations, 
and the interruption and discouragement of the trade of England.” 11 


10 4 Hntsell 07 (Shannon. Ireland. 1971. reprint of London 1796, 1818). 

« 4 Hatsell. supra n. 10. at 67. charges 2. 6 and 12. _ . . 

“The Long Parliament (1640-48) alone Impeached 08 persons. Roberts, supra n. 2, 


ftt j ^ 

«2 Howell State Trials 1135, 1136-37 (charges 1, t and «). See generally Simpson, 
supra n. 0. at 91-127: Berger, supra n. 5. at 67-73. 

u peter Pett, Commissioner of the Navy, was char red In 1668 with negligent preparation 
for an Invasion by the Dutch, and negligent loss of a ship. The latter charge was predicated 
on alleged willful neglect In falling to Insure that the ship was brought to a mooring. 
6 Howell Stale Trials 865. 866-07 (charges 1,S). 

“Chief Justice Scroggs was charged In 1680, among other things, with browbeating 
witnesses and commenting on their credibility, and with cursing and drinking to excess, 
tbeiebv hrtnging "the highest scandal on the public jui tlce of the kingdom.** 8 Howell 
State t rial* 197, 200 ( charges 7,8), 

M Simpson, supra n. 6, at 144. 
w Simpson, supra n. 6, at 144. 
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The impeachment of Warren Hastings, first attempted in 1780 and 
concluded in 1795. 18 is particularly important because contemporane- 
ous with tlm American Convention debates. Hastings was the first 
Governor-General of Indin. The articles indicate that Hastings was 
being charged with high crimes and misdemeanors in the form of gross 
maladministration, corruption in office, and cruelty toward the people 
of India. 18 

Two points emerge from the 400 years of English parliamentary ex- 
perience with the phrase “high Crimes and Misdemeanors.” First*, the 
particular allegations of misconduct alleged damage to the state hi 
such forms ns misapplication of funds, abuse of official power^ neglect 
of duty, cncronchment on Parliament’s prerogatives, corruption, and 
betrayal of trust. 20 Second, the phrase “high Crimes and Misdemean- 
ors” was confined to parliamentary impeachments; it had no roots in 
the ordinary criminal law, 21 and the particular allegations of miscon- 
duct under that heading were not necessarily limited to common law or 
statutory derelictions or crimes. 

B. The Intention of the Framers 


The debates on impeachment at the Constitutional Convention in 
Philadelphia focus principally on its applicability to the President. 
The framers sought to create a responsible though strong executive; 
they hoped, in the words of Elbridge Gerrv of Massachusetts, that 
“the maxim would never be adopted here that- the chief Magistrate 
could do [no] wrong.” 22 Impeachment was to be one of the central ele- 
ments of cxccnth r e responsibility in the framework of the new govern- 
ment as they conceived it. 

The constitutional grounds for impeachment of the President re- 
ceived little direct attention in the Convention ; the phrase “other high 
Crimes and Misdemeanors” was ultimately added to “Treason” and 
^Bribery” with virtually no debate. There is evidence, however, that 
the framers were aware of the technical meaning the phrase had ac- 
quired in English impeachments. 

Ratification by nine states was required to convert the Constitution 
from a proposed plan of government to the supreme law of the land. 
The public debates in the state ratifying conventions offer evidence of 
the contemporaneous undeistanding of the Constitution equally as 
compelling as the secret deliberations of the delegates in Philadelphia. 
That evidence, together witli the evidence found in the debates during 
»> the First Congress on the power of the President to discharge an 
executive officer appointed with the advice and consent of the Senate, 


u Ree generally Marshall, The Impeachment of Warren Hastings (Oxford, 1065). 
w Of the original resolutions proposed by Edmund Burke in 1780 and accepted by the 
House aa articles of impeachment in 1787, both criminal and non-criminal offenses appear. 
The fourth article, for example, charging that Hastings had confiscated the landed income 
of the Begums of Oudh, was described by Pitt as that of all others that bore the strongest 
marks of criminality. Marshall, supra, n. 19, at 53. 

The third article, on the other hand, known as the Benares charge, claimed that cir- 
cumstances imposed upon the Governor-General a duty to conduct himself “on the most 
distinguished principles of good faith, equity, moderation and mildness/’ Instead, con- 
tinued the charge, Hastings provoked a revolt in Benares, resulting in “the arrest of the 
rajah, three revolutions In the country and great loss, whereby the said Hastings is guilty 
of a high crime and misdemeanor In the destruction of the conntry aforesaid/' The Com- 
mons accepted this article, voting 119-79 that these were grounds for impeachment. Simp- 
son, supra n. 6. at 168-170 ; Marshall, supra n. 19, at xv, 46. 

*> Ree, e.g ., Berger, supra n. 5, at 70-71. 
n Berger, supra n. 5, at 62. 

**The Records of the Federal Convention 66 (M. Parrand ed. 1911) (brackets in 
original). Hereafter cited as Farrand. 
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shows that the framers intended impeachment to bo a constitutional 
safeguard of the public trust, the powers of government conferred 
upon the President and other civil officers, and the division of powers 
among the legislative, judicial and executive departments. 

1. TIIE PURPOSE OP THE IMPEACHMENT REMEDY 

Among the weaknesses of the Articles of Confederation apparent to 
the delegates to the Constitutional Convention was that they provided 
for a purely legislative form of government -whose ministers were sub- 
servient to Congress. One of the first decisions of the delegates was that 
their new plan should include a separate executive, judiciary, and 
legislature. 23 However, the fraincrs sought to avoid the creation of a 
too-powerful executive. The Revolution had been fought against the 
tyranny of a king and his council, and the framers sought to build in 
safeguards against executive abuse and usurpation of power. They ex- 
plicity rejected a plural executive, despite arguments that they were 
creating “the foetus of monarchy,” 24 because a single person would give 
the most responsibility to the office. 25 For the same reason, they rejected 
proposals for a council of advice or privy council to the executive. 258 

The provision for a single executive was vigorously defended at 
the time of the state ratifying conventions ns a protection against 
executive tyranny and wrongdoing. Alexander Hamilton made the 
most carefully reasoned argument in Federalist No. 70, one of the series 
of Federalist Papers prepared to advocate the ratification of the 
Constitution by the State of New York. Hamilton criticized both a 
plural executive and a council because they tend “to conceal faults 
and destroy responsibility.” A plural executive, he wrote, deprives the 
people of “the two greatest securities they can have for the faithful 


*1 Farrand 322. 

* 4 1 Farrand 60. , 

•This argument was made by James Wilson of Pennsylvania, who also said that ho 
preferred a single executive “as giving most energy dispatch and responsibility to the 
office.*’ 1 Farrand 65. 

A number of suggestions for a Council to the President were made during the Con- 
vention. Only one was voted on, and it was rejected three states to eight. This proposal, 
by George Mason, called for a privy council of six members — two each from the eastern, 
middle, and southern states — selected by the Senate for staggered six-year terms, with 
two leaving office every two years. 2 Farrand 537, 542. 

Gouverneur Morris and Charles Pinckney, both of whom spoke In opposition to other 

E roposals for a council, suggested a privy council composed of the Chief Justice and the 
eads of executive departments. Their proposal, however, expressly provided that the 
President “shall in nil cases exercise his own judgment, and either conform to [the] 
opinions [of the council] or not as he may think proper.** Bach officer who was a member 
of the council would “be responsible for his opinion un the affairs relating to his particular 
Department** and liable to impeachment and removal from office “for neglect of duty 
fT malversation, or corruption.’* 2 Farrand 342-44. 

Morris and Pinckney’s proposal was referred to the Committee on Detail, which re- 
ported a provision for an expanded privy council Including the President of the Senate 
and the Speaker of the House. The council’s duty was to advise the President “In matters 
respecting the execution of his Office, which he shall think proper to lay before them: 
But their advice shall not conclude him, nor affect his responsibility for the measures 
which he shall adopt.** 2 Farrand 307. This provision was never brought to a vote or 
debated In the Convention. 

Opponents of a council argued that it would lessen executive responsibility. A council, 
said James Wilson, “oftener serves to cover, than prevent malpractices.” 1 Farrand 07. 
And the Committee of Eleven, consisting of one delegate from each state, to which pro- 
posals for a council to the President as well as other questions of policy were referred, 
decided against a council, on the ground that the President, “by persuading his Council — to 
concur in his wrong measures, would acquire their protection for them.* 7 2 Farrand 542. 

Rome delegates thought the responsibility of the President to be "chimerical” : Gunning 
Beford because "he could not be punished for mistakes.” 2 Farrand 43 ; Elbridge Gerry, 
with respect to nomination for offices, because the President could “always plead Ignor- 
ance.” 2 Farrand 539. Benjamin Franklin favored ’a Council because it “would not only be a 
check on a bad President but a relief to a good one.” He asserted that the delegates had 
“too much . . . fear [of] cabals in appointments by a number,** and “too much confidence 
in those of single persons.” Experience, he said, showed that “caprice, the intrigues of 
favorites A mistresses, Ac.** were “the means most prevalent In monarchies.** 2 Farrand 542. 
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exercise of any delegated power”— 1 “[responsibility ... to censure 
and to punishment.” When censure is divided and responsibility un- 
certain, “the restraints of public opinion . . . lose their efficacy” and 
“the opportunity of discovering with facility and clearness the mis- 
conduct of the persons [the public] trust, in order either to their 
removal from office, or to their actual punishment in cases which admit 
of it” is lost . 86 A council, too, “would serve to destroy, or would greatly 
diminish, the intended and necessary responsibility of the Chief 
Magistrate himself .” 22 It is, Hamilton concluded, “far more safe 
[that] there should be a single object for the jealousy and watchful- 
ness of the people; ... all multiplication of the Executive is rather 
dangerous than friendly to liberty .” 28 

James Iredell, who played a leading role in the North Carolina rat- 
ifying convention and later became a justice of the Supremo Court, 
said that under the proposed Constitution the President “is of a very 
different nature from a monarch. He is to be . . . personally responsi- 
ble for any abuse of the great trust reposed in him .” 29 In the same con- 
vention, William R. Davie, who had been a delegate in Philadelphia, 
explained that the “predominant principle” on which the Convention 
had provided for a single executive was “the more obvious responsi- 
bility of one person.” When there was but one man, said Davie, “the 
public were never at a loss” to fix the blame . 30 

James Wilson, in the Pennsylvania convention, described the security 
furnished by a single executive as one of its “very important ad- 
vantages” : 

The executive power is better to be trusted when it has no 
screen. Sir, we have a responsibility in the person of our 
President; he cannot act improperly, and hide either his 
negligence or inattention; he cannot roll upon any other per- 
son the weight of his criminality; no appointment can take 
place without his nomination ; and he is responsible for every 
nomination he makes. . . . Add to all this, that officer is 
placed high, and is possessed of power far from being con- 
temptible, vet not a single jmvilege is annexed to his char- 
acter; far from being above the laws, he is amenable to them 
in his private character as a citizen, and in his public char- 
acter by impeachment , 31 

As Wilson’s statement suggests, the impeachability of the Presi- 
dent was considered to be an important element of his responsibility. 


’* The S e, J era !! , h No : 7 ?/ nt , J 5 . 1 ?- 0 . 1 . (Mo A e . rn I* lbrflr f ed -> < A - Hamilton) (hereinafter 
cited ns Federalist ). The “multiplication of the Executive,” Hamilton wrote, “adds to the 
difficulty of detection” : 

The circumstances which may have led to any national miscarriage of misfortune 
are sometimes so complicated that, where there are a number of actors who may 
have had different degrees and kinds of agency, though we niav elearlv see upon 
the whole that there has been mismanagement, yet It may be impracticable to pro- 
nounce to whose account the evil which may have* been incurred is truly 
chargeable. 

If there should be “collusion between the parties concerned, how easy it is to clothe the 
circumstances with so much ambiguity, as to render it uncertain what was the precise con- 
duct of any of those parties?” Id. at 460. 

** Federalist No. 70 at 401. Hamilton stated : 

A council to a magistrate, who is himself responsible for what he does, are gen- 
erally nothing better than a clog upon his good intentions, are often the instru- 
ments and accomplices of his bad, and are almost always a cloak to his faults. 

Id. at 462-03. 

** Federalist No. 70 at 462. 

*4 J. Elliot, The Debates in the Several State Conventions on the Adoption of the 
Federal Constitution 74 (reprint of 2d ed.) (hereinafter cited as Elliot.) 

» Elliot 104. 

*2 Elliot 480 (emphasis in original). 
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Impeachment had been included in the proposals before the Constitu- 
tional Convention from its beginning. 3 * A specific provision, making 
the executive removable from office on impeachment and conviction 
for “raal-practicc or neglect of duty,” was unanimously adopted even 
before it was decided tnat the executive would be a single person. 33 

The only major debate on the desirability of impeachment occurred 
when it was moved that the provision for impeachment be dropped, 
a motion that was defeated by a vote of ei^ht states to two. 3 * 

One of the arguments made against the impeachability of the exec- 
utive was that he “would periodically bo tried for his behavior by 
liis electors” and “ought to bo subject to no intermediate trial, by 
impeachment.” 35 Another was that the executive could “do no crimi- 
nal act without Coadjutors [assistants! who may be punished.” 36 
Without his subordinates, it was asserted, the executive “can do noth- 
ing of consequence,” and they would “be amenable by impeachment to 
the public Justice.” 31 

This latter argument was made by fiouveneur Morris of Pennsyl- 
vania, who abandoned it during the course of the debate, concluding 
that the executive should be impeachable. 3 * Before Morris changed 
his position, however, George Mason had replied to his earlier 
argument : . 

Shall any man be above justice? Above all shall that man 
be above it, who can commit the most extensive injustice ? 
When great crimes were committed he was for punishing the 
principal as well as the Coadjutors. 3 * 

James Madison of Virginia argued in favor of impeachment stating 
that some provision was “indispensible” to defend the community 
against “the incapacity, negligence or perfidy of the chief Magistrate.” 
With a single executive, Madison argued, unlike a legislature whose 
collective nature provided security, “loss of capacity or corruption 
was more within the compass of probable events, and either of them 
might be fatal to the Republic.” 40 Benjamin Franklin supported 


81 The Virginia Plan, fifteen resolutions proposed by Edmund Randolph at the beginning 
of the Convention, served as the basis of its early deliberations. The ninth resolution gave 
the national judiciary jurisdiction over “Impeachments of any National officers." 1 Far* 
rand 22. 

® 1 Farrand 88. Just before the adoption of this provision, a proposal *o make the 
executive removable from office by the legislature upon request of a majority of the 
state legislatures bad been overwhelmingly rejected. Id. 87. In the course of debate on 
this proposal, It was suggested that the legislature “should have power to remove the 
Executive at pleasure” — a suggestion that was promptly criticised as making him “the 
mere creature of the Legislature” In violation of “the fundamental principle of good 
Government,” and was never formally proposed to the Convention. Id. 85-80. 

2 Farrand 64. 69. 

*2 Farrand 67 (Rufus King). Similarly. Gotiverneur Morris contended that if an 
executive charged with a criminal act were reelected, “that will be sufficient proof of his 
innocence.” Id. 64. 

It was also argued In opposition to the Impeachment provision, that the exeeutlve 
should not be Impeachable' “whilst In office” — an apparent allusion to the constitutions of 
Virginia and Delaware, which then provided that the governor (unlike other officers) 
could be Imncached only after he left office. Id. See 7 Thorpe. The Federal and Fltate Con • 
*tltuUon$ 8818 (1909) and 1 id. 566. In response to this position, it was argued 
that corrupt elections would result, as an Incumbent sought to keep his office in order to 
maintain his Immunity from Impeachment. He will “spare no efforts or no means whatever 
to get himself reelected,” contended William R. Davie of North Carolina. 2 Farrand 64. 
George Mason asserted that the danger of corrupting electors “furnished a peculiar 
reason In favor of Impeachments whilst In office”: “Shall the man who has practised cor* 
rnptlon & bv that means procured bis appointment in the first Instance, be suffered to 
escape nunlshraent, by repeating his guilt V f Id. 65. 

86 2 Farrand 64. 

87 2 Farrand 54. 

* “This Magistrate Is not the King but the prime-Minister. The people are the King.” 
2 Farrand 69. 

® 2 Farrand 65. 

*°2 Farrand 65-66. 
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impeachment as “favorable to the executive”: where it was not 
available and the chief magistrate had “rendered himself obnoxious,” 
recourse was had to assassination. The Constitution should provide for 
the “regular punislunent of the Executive when his misconduct should 
deserve it, and for his honorable acquittal when he should be unjustly 
accused.” Edmund Randolph also defended “the propriety of 
impeachments” : 

The Executive will have great opportunitys of abusing his 
power; particularly in time of war when the military force, 
and in some respects the public money will be in his hands. 
Should no regular punishment be provided it will be 
irregularly inflicted by tumults & insurrections. 4 * 

The one argument made by the opponents of impeachment to which 
no direct response was made during the debate was that the executive 
would be too dependent on the legislature — that, as Charles Pinckney 
put it, the legislature would hold impeachment “as a rod over the 
Executive ana bv that means effectually destroy his independence .” 43 
That issue, whicn involved the forum for trying impeachments and 
the mode of electing the executive, troubled the Convention until its 
closing days. Throughout its deliberations on ways to avoid executive 
subservience to the legislature, however, the Convention never recon- 
sidered its early decision to make the executive removable through 
the process of impeachment . 44 

2. ADOPTION OP “high CRIMES AND MISDEMEANORS” 

Briefly, and late in the Convention, the framers addressed the ques- 
tion how to describe the grounds for impeachment consistent with its 
intended function. They aid so only after the mode of the President’s 
election was settled in a way that did not make him (in the words of 
James Wilson) “the Minion of the Senate .” 45 

The draft of the Constitution then before the Convention provided 
for his removal upon impeachment and conviction for “treason or 
bribery.” George Mason objected that these grounds were too limited : 

Why is the provision restrained to Treason & bribery only? 
Treason as defined in the Constitution will not reach many 
great and dangerous offenses. Hastings is not guilty of 
Treason. Attempts to subvert the Constitution may not be 
Treason as above defined — As bills of attainder which have 
saved the British Constitution are forbidden, it is the more 
necessary to extend : the power of impeachments . 40 

Mason then moved to add the word “maladministration” to the other 
two grounds. Maladministration was a term in use in six of the thir- 
teen stale constitutions as a ground for impeachment, including 
Mason’s home state of Virginia . 47 

When James Madison objected that “so vague a term will be 

41 2 Farrand 05. 

a 2 Farrand 07. 

44 2 Farrand 00. 

44 See Appendix B for a chronological account of the Convention’s deliberations on 
Impeachment and related issues. 

«2 Farrand 523. 

44 2 Farrand 550. 

4f The grounds for Impeachment of the Governor of Virginia were “mal-admlnistratlon, 
corruption, or other means, by which the safety of the State may be endangered.” 7 Thorpe, 
The Federal and State Constitution 381S (1000). 

28-050 — 74 3 
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equivalent to n tenure during pleasure of the Senate,” Mason withdrew 
“maladministration” and substituted “high crimes and misdemeanors 
agst. the State,” which was adopted eight states to three, apparently 
with no further debate. 48 

That the framers were familiar with English parliamentary im- 
peachment proceedings is clear. The impeachment of Warren Hast- 
ings, Governor-General of India, for high crimes and misdemeanors 
was voted just a few weeks before the beginning of the Constitutional 
Convention and George Mason referred to it in the debates. 40 Hamil- 
ton, in the Federalists o. 65, referred to Great Britain as “the model 
from which [impeachment] has been borrowed.” Furthermore, the 
framers wore well-educated men. Many were also lawyers. Of these, at 
least nine had studied law in England. 60 

The Convention had earlier demonstrated its familiarity with the 
term “high misdemeanor.” 51 A draft constitution had used “high mis- 
demeanor” in its provision for the extradition of offenders from one 
state to another. 82 The Convention, apparently, unanimously struck 
“high misdemeanor” and inserted “other crime, “in order to compre- 
hend all proper cases: it being doubtful whether ‘high misdemeanor’ 
had not a technical meaning too limited.” 68 

The “technical meaning” referred to is the parliamentary use of 
the term “high misdeameanor.” Blackstone’s Commentaries on the 
Laws of England — a work cited by delegates in other portions of the 
Convention’s deliberations and which Madison later described (in the 
Virginia ratifying convention) as “a book which is in every man’s 
hand” 64 — included “high misdemeanors” as one term for positive of- 
fenses “against the king and government.” The “first and principal” 
high misdemeanor, according to Blackstone, was “mal-administration 
of such high officers, as are in public trust and employment.” usually 
punished by the method of parliamentary impeachment.” 85 

“High Crimes and Misdemeanors’’ has traditionally been considered 
a “term of art,” like such other constitutional phrases as “levying war” 
and “due process.” The Supreme Court has held that such phrases 
must be construed, not according to modern usage, but according 
to what the farmers meant when they adopted them. 80 Chief Justice 
Marshall wrote of another such phrase : 


„ 2 Farrand 550. Mason s wording was unanimously changed later the same day from 

“agst. the State" to "against the United States" In order to avoid ambiguity. This phrase 
was later dropped in the final draft of the Constitution prepared bv the Committee on 
Style and Revision, which was charged with arranging and improving the language of 
the articles adopted by the Convention without altering its substance. 

49 Id, 

“R- Berger, Impeachment : The Conit (tutlonal Problem* 87, 89 and accompanying notes 
(1973) • 

81 As a technical term, a “high" crime signified a crime against the system of govern- 
ment, not merely a serious crime. “This element of Injury to the commonwealth— that 
Is, to the state itself and to its constitution— was historically the criterion for distin- 
guishing a 'high* crime or misdemeanor from an ordinary one. The distinction goes back 
to the ancient law of treason, which differentiated ‘high* from 'petit* treason.’* Bestor, 
Rook Review, 49 Wash. L. Rev. 255, 203-64 (1973). See 4 W. Blackstone, Commentaries* 

“The provision (article XV of Committee draft of the Committee on Detail) originally 
read : Any person charged with treason, felony or high misdemeanor In any State, who 
shall flee from Justice, and shall be found in any other State, shall, on demand of the 
Executive power of the State from which he fled, be delivered up and removed to the 
State having jurisdiction of the offence.” 2 Farrand 187-88. 

This clause was virtually identical with the extradition clause contained in article 
IV of the Articles of Confederation, which referred to “any Person guilty of, or charged 
with treason, felony, or other high misdemeanor In any state. ...” 

® 2 Farrand 443. 

w 3 Elliott 501. 

65 4 Blackstone's Commentaries* 121 (emphasis omitted). 

"See Murray v. Hoboken Land Co.. 52 U.S. (18 How.) 272 (1850) : Davidson v. New 
Orleans, 96 O.S. 97 (1878) ; Smith v. Alabama, 124 U.S. 405 (1888). 
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It is n technical term. It is used in a very old statute of 
that country whoso language is our language, and whose laws 
form the substratum of our laws. It is scarcely conceivable 
that the term was not employed by the f miners of our consti- 
tution in tlio sense which had been ullixed to it by those 
from whom wo borrowed it.* 1 

ft 

3. GROUNDS FOR IMPEACHMENT 

t 

Mason’s suggestion to add “maladministration^” Madison’s objection 
to it as “vague,” and Mason’s substitution of “high crimes and misde- 
meanors agst the State” aro the only comments in the Philadelphia 
convention specifically directed to the constitutional language describ- 
ing the grounds for impeachment of the President. Mason’s objection 
to limiting the grounds to treason and bribery was that treason would 
“not reach many great and dangerous offences” including “ [a] t tempts 
to subvert the Constitution.” 68 His willingness to substitute “high 
Crimes and Misdemeanors,” especially given his apparent familiarity 
with the English use of the term as evidenced by his reference to the 
Warren Hastings impeachment, suggests that he believed “high Crimes 
and Misdemeanors” would cover the offenses about which he was con- 
cerned. 

Contemporaneous comments on the scope of impeachment are per- 
suasive as to the intention of the framers. In Federalist No. 65, Alexan- 
der Hamilton described the subject of impeachment as 

those offences which proceed from the misconduct of public 
men, or, in other words, from the abuse or violation of some 
public trust. They are of a nature which may with peculiar 
propriety be denominated POLITICAL, as they relate chiefly 
to injuries done immediately to the society itself. 68 

Comments in the state ratifying conventions also suggest that those 
who adopted the Constitution viewed impeachment as a remedy for 
usurpation or abuse of power or serious breach of trust. Thus, Charles 
Cotesworth Pinckney of South Carolina stated that the impeachment 
power of the House reaches “those who behave amiss, or betray their 
public trust.” 60 Edmund Randolph said in the Virginia convention 
that the President may be impeached if he “misbehaves.” 61 He later 
cited the exnmplc of the President's receipt of presents or emoluments 
from a foreign power in violation of the constitutional prohibition of 
Article I, section 9. 02 In the same convention George Mason argued 
that the President might use his pardoning power to “pardon crimes 
which were advised by himself” or, before indictment or conviction, 
“to stop inquiry and prevent detection.” James Madison responded : 

' [I]f the President be connected, in any suspicious manner, 
with any person, and there be grounds to believe lie will 


” United States v. Burr, 25 Fed. Cas. 1, 150 (No. 14, G93) (C.C.D. Va. 1807). 

“2 Farrand 550. 

m The Federalist No. 65 at 423-24 (Modern Library ed.) (A. Hamilton) (emphasis In 
original). 

*4 Eillot 281. 

“ 3 Elliot 201. 

«3 Elliot 486. 


w 
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shelter him, the House of Representatives can impeach him; 
they can remove him if found guilty. . . 

In reply to the suggestion that the President could summon the Sen- 
ators of only a few states to ratify a treaty, Madison said, 

"Were the President, to commit any thing so atrocious . . . 
he would be impeached and convicted, ns a majority of the 
states would be affected by his misdemeanor . 04 

Edmund Randolph referred to the checks upon the President : 

It has too often happened that powers delegated for the 
purpose of promoting the happiness of a community have 
been perverted to the advancement of the personal emolu- 
ments of the agents of the people; but the powers of the Presi- 
dent arc too well guarded and checked to warrant this illiberal 
aspersion . 05 

Randolph also asserted, however, that impeachment would not reach 
errors of judgment : “No man ever thought of impeaching a man for 
an opinion. It would be impossible to discover whether the error in 
opinion resulted from a wilful mistake of the heart, or an involuntary 
fault of the. head .” 00 

James Iredell made a similar distinction in the North Carolina 
convention, and on the basis of this principle said, “I suppose the only 
instances, in which the President would be liable to impeachment, 
would be where he had received a bribe, or had acted from some cor- 
rupt motive or other.” or But lie went on to argue that the President 

must, certainly be punishable for giving false information to 
the Senate. He is to regulate all intercourse with foreign 
powers, and it is his duty to impart to the Senate every mate- 
rial intelligence he receives. If it should appear that he has 
not given them full information, but has concealed important 
intelligence which he ought to have communicated, and by 
that means induced them to enter into measures injurious to 
their country, and which they would not have consented to 
had the true state of things been disclosed to them, — in this 
case, I ask whether, upon an impeachment for a misdemeanor 
upon such an account, the Senate would probably favor him . 08 

In short, the framers who discussed impeachment in the state ratify- 
ing conventions, as well as other delegates who favored the Constitu- 
tion , 69 implied that it reached offenses against the government, and 


« 3 Elliot 497-98. Madison went on to say, contrary to his position In the Philadelphia 
convention, that the President could he suspended when suspected, and bis powers would 
devolve on the Vice President, who could likewise be suspended until impeached and con- 
victed, If he were also suspected, Id. 498. 

•‘3 Elliot 500. John Rutledge of South Carolina made the same point, asking "whether 
gentlemen seriously could suppose that a President, who has n character nt Btake, would 
he such a fool and knave as to join with ten others l two-thirds of a minimal quorum of 
the Senate] to tear up liberty by the roots, when a full Senate were competent to Impeach 
him." 4 Elliot 208. 

«3 Elliot 117. 

••3 Elliot 401. 

Elliot 126. 

*4 Elliot 127. 

••For example. Wilson Nicholas In the Virginia convention asserted that the President 
"Is personally amenable for his mal-adminlstration" through impeachment. 3 Elliot 17 : 
George Nicholas in the same convention referred to the Presidents impeachabillty if he 
"deviates from his duty," Id. 240. Archibald MacLalne In the South Carolina convention 
also referred to the President’s Impeachabillty for "any maladministration in his ’office.* 
4 Elliot 47 : and Reverend Samuel Stillman of Massachusetts referred to his impeacha- 
hlllty for "malconduot," asking, "With such a prospect, who will dare to abuse the 
powers vested In him by the people?" 2 Elliot 169. 
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especially abuses of constitutional duties. The opponents did not argue 
that. the. grounds for impeachment had been limited to criminal 
offenses. 

An extensive discussion of tho scope of the impeachment power 
occurred in the House of Representatives in the First Session of the 
First Congress. Tho House was debating the power of tho President 
to remove the head of an executive department appointed by him with 
tho advice and consent of the Senate, an issue on which it ultimately 
adopted the position, urged primarily by James Madison, that the 
Constitution vested tho power exclusively in tho President. The dis- 
cussion in the House lends support to* the view that the framers 
intended the impeachment power to reach failure of the President to 
discharge the responsibilities of his office . 10 

Madison argued during the debate that the President would be sub- 
ject to impeachment for ‘‘the wanton removal of meritorious officers .”' 1 
Ho also contended that the power of the President unilaterally to re- 
move subordinates was “absolutely necessary” because “it will make 
him in a peculiar manner, responsible for [the] conduct” of executive 
officers. It would, Madison said, 

subject him to impeachment himself, if he suffers theni to per- 
petrate with impunity high crimes or misdemeanors against 
the United States, or neglects to superintend their conduct, so 
as to check their excesses. 72 ' 

Klbridge Gerry of Massachusetts, who had also been a framer though 
he had opposed the ratification of the Constitution, disagreed with 
Madison’s contentions about the impeachability of the President. Ho 
could not be impeached for dismissing a good officer, Gerry said, be- 
cause lie would bo “doing an act which the Legislature lias submitted 
to his discretion .” 73 And he should not be held responsible for the acts 
of subordinate officers, who were themselves subject to impeachment 
and should bear their own responsibility . 74 

Another framer, Abraham Baldwin of Georgia, who supported 
Madison’s position on the power to remove subordinates, spoke of 
the President’s impeachability for failure to perforin the duties of 
the executive. If, said Baldwin, the President “in a fit of passion” 
removed “all the good officers of the Government” and tho Senate were 
unable to choose qualified successors, the consequence would be that 
the President “would be obliged to do the duties himself; or, if he 
did not, we would impeach him, and turn him out of office, as he had 
r done others .” 75 


70 Chief J ustleo Taft wrote with reference to the removal power debate In the opinion for 
the Court In Myers v. United States, that constitutional decisions of the First Congress 
‘have always been regarded, as they should be regarded, as of the greatest weight In the 
Interpretation of that fundamental Instrument.” 272 U.S. 52, 174-75 (1020). 
n 1 Annals of Cong. 408 (1789). 

«/d. 372-73. 
n Id. 502. 

74 /d. 535-30. Gerry also Implied, perhaps rhetorically, that ft violation of the Constitu- 
tion was grounds for Impeachment. If, he said, the Constitution failed to include provision 
for removal of executive officers, an attempt by the legislature to cure the omission 
would be an attempt to amend the Constitution. But the Constitution provided procedures 
an {? an att W t t0 any other way may be a high crime 

or misdemeanor, or perhaps something worse.” Id. 603. 

73 Id. John Vinlng of Delaware commented : 

„„f T } 10 .?f e * , i en l* ar . e hl » d'ltleg? To see the laws faithfully executed; If he does 

not do this effectually, he Is responsible. To whom? To the people. Have they the means 
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Those who asserted that the President has exclusive removal power 
suggested that it was necessary because impeachment, as Elias Bcudi- 
not. of New Jersey contended, is “intended ns a punishment for a crime, 
and not. intended ns the ordinary means of re-arranging the Depart- 
ments/’ T8 Bowl i not suggested that disability resulting from sickness 
or accident “would not furnish any good ground for impeachment; 
it could not bo laid as treason or bribery, nor perhaps ns a high crimo 
or misdemeanor.” ” Fisher Ames of Massachusetts argued for the 
President’s removal power beenuso “more intention [to do a mischief] 
would not be cause of impeachment” and “there may be numerous 
causes for removal which do not amount to a crime.” T8 Later in the 
same speech Ames suggested that impeachment was available if an 
officer “misbehaves” T# and for “mnl -conduct.” 80 

One further piece of contemporary evidence is provided by the 
Lectures on Law delivered by James IVilson of Pennsylvania in 1790 
and 1791. Wilson described impeachments in the United States ns “con- 
fined to political characters, to political crimes and misdoincnnors, and 
to political punishment.” 81 And, he said : 

The doctrine of impeachments is of high import in the con- 
stitutions of free states. On one hand, the most powerful mag- 
istrates should bo amenable to the law : on the other hand, 
elevated characters should not ho sacrificed merely on account 
' of their elevation. No one should be secure while he violates 
the constitution and the laws : every one should be secure while 
he observes them. 81 

From the comments of the framers and their contemporaries, the 
remarks of the delegates to the state ratifying conventions, and the 
removal power debate in the First Congress, it is apparent that the 
scope of impeachment was not viewed narrowly. It was intended to 
provide a check on the President through impeachment, but not to make 
him dependent on the unbridled will of the Congress. 

Impeachment, as Justice Joseph Story wrote in his Commentaries on 
the Constitution in 1833, applies to offenses of “a political character”: 

Not but that crimes of a strictly legal character fall within 
the scope of the power . . . ; but that it has a more enlarged 
operation, and reaches, what arc aptly termed political of- 
fenses, growing out of personal misconduct or gross neglect, 
or usurpation, or habitual disregard of the public interests, 
in the discharge of the duties of political office. These are so 
various in their character, and so indefinable in their actual 
involutions, that it is almost impossible to provide systemat- 
ically for them by positive law. They must be examined upon 
very broad and comprehensive principles of public policy and 


«/rf. 375. 

« Id. 

** Id. 474. 

n Id. 475. 

w /d. 477, The proponents of the President’s removal power were eareful to preserve 
impeachment as a supplementary method of removing executive officials. Madison said 
impeachment will reach a subordinate “whose bad actions may be connived at or overlooked 
by the President. 1 ’ Id. 372. Abraham Baldwin said : 

‘The Constitution provides for — what? That no bad man should come into office. . . . But 
suppose that one such could be got In, he can be got out again in despite of the President. 


We can impeach him. and drag him from hie place . . . .** Jd. 558. 
* Wilson, Lectures on Laic, In X The Works of Jatru 


10671 
*/d. 425, 


James Wilson 420 (R. McCloskey ed. 



duty. They must bo judged of by the habits and rules and 
principles of diplomacy, or departmental operations and 
arrangements, of parliamentary practice, of executive cus- 
toms and negotiations of foreign ns well as domestic political 
movements; and in- short, by a great variety of circumstan- 
ces, ns well those which aggravate ns those which extenuate 
or justify the offensive acts which do not properly belong to 
the judicial character in the ordinary administration of jus- 
tice, and are far removed from the reach of municipal juris- 
prudence. 8 * 

C. Thf. American Impeachment Casks 

Thirteen officers have been impeached by the House since 1787 : one 
President, one cabinet officer, one United States Senator, and ten Fed- 
eral judges. 81 In addition there have been numerous resolutions and 
investigations in the House not resulting in impeachment. However, 
the action of the House in declining to impeach on officer is not par- 
ticularly illuminating. The reasons for failing to impeach are gen- 
erally not stated, and may have rested upon a failure of proof, legal 
insufficiency of the grounds, political judgment, the press of legisla- 
tive business, or the closeness of the expiration of the session of Con- 
gress. On the other hand, when the House has voted to impeach an 
officer, a majority of the Members necessarily have concluded that the 
conduct alleged constituted grounds for impeachment. 85 

Does Article III, Section 1 of the Constitution, which states that 
judges “shall hold tlieir Offices during good Behaviour,” limit the 
relevance of the ten impeachments of judges with respect to presi- 
dential impeachment standards ns has been argued by some? It does 
not. The argument is that “good behavior” implies an additional 
ground for impeachment of judges not applicable to other civil officers. 
However, the only impeachment provision discussed in the Convention 
and included in the Constitution is Article II, Section 4, which by its 
express terms, applies to all civil officers, including judges, and do, les 
impeachment offenses as “Treason, Briber} 7 , and other high Crimes and 
Misdemeanors.” 

In any event, the interpretation of the “good behavior” clause 
adopted by the House has not been made clear in any of the judicial 
impeachment cases. Whichever view is taken, the judicial impeach- 
ments have involved an assessment of the conduct of the officer 
in terms of the constitutional duties of his office. In this respect, the 
impeachments of judges are consistent with the three impeachments 
of non -judicial officers. 

Each of the thirteen American impeachments involved charges of 
misconduct incompatible with the official position of the officeholder. 

“1 J. Story Commentaries on the Constitution 0 / the United States, | 704, at 550 (5th 
ed. 1005). 

K * Eleven of these officers were tried In the Senate. Articles of Impeachment were pre- 
sented to the Senate against a twelfth (Judge English), but he resigned shortly before 
the trial. The thirteenth (Judge Delahay) resigned before articles could be drawn. 

See Appendix B for a brief synopsis of each impeachment. 

“Only four of the thirteen Impeachments — all Involving Judges — have resulted In 
conviction In the Senate and removal from office. While conviction and removal show 
that the Senate agreed with the House that the charges on which conviction occurred 
stated legally sufficient grounds for Impeachment, acquittals offer no guidance on this 
question, as they may have resulted from a failure of proof, other factors, or a determi- 
nation by more than one third of the Senators (as In the Blount and Belknap Impeach- 
ments) that trial or conviction was Inappropriate for want of Jurisdiction. 
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This conduct falls into three brond categories: (1) exceeding the con- 
stitutional bounds of the powers of the office in derogation of the 
powers of another branch of government; (2) behaving in a manner 
grossly incompatible with the proper function and purpose of the 
>'fficc; and (3) employing the power of the offico for an improper pur- 
pose or for personal gain.* 0 

1. EXCEEDING TUB TOWERS OF THE OFFICE IX PEUOOATIOX OF THOSE OF 
ANOTHER BRANCH OF GOVERNMENT 

The first American impeachment, of Senator 'William Blount in 
1797, was based on allegations that Blount attempted to incite the 
Creek and Cherokee Indians to attack the Spanish settlors of Florida 
and Louisiana, in order to capture the territory for the British. Blount 
was charged with engaging in a conspiracy to compromise the neutral- 
ity of the United States, in disregard of the constitutional provisions 
for conduct of foreign affairs. He was also charged, in effect, with 
attempting to oust the President’s lawful appointee as principal agent 
for Indian affairs and replace him with a rival, thereby intruding 
upon the President’s supervision of the executive branch. 87 

The impeachment of President Andrew Johnson in 1S68 also rested 
on allegations that he had exceeded the power of his office and had 
failed to respect the prerogatives of Congress. The Johnson impeach- 
ment grew out of a bitter partisan struggle over the implementation 
of Reconstruction in the South following the Civil War. Johnson was 
charged with violation of the Tenure of Office Act, which purported 
to take away the President’s authority to remove members of his own 
cabinet and specifically provided that violation would be a “high mis- 
demeanor,” as well as a crime. Believing the Act unconstitutional, 
Johnson removed Secretary of War Edwin M. Stanton and was 
impeached three days later. 

Nine articles of impeachment were originally voted against Johnson, 
all dealing with his removal of Stanton and the appointment of a 
successor without the advice and consent of the Senate. The first 
article, for exaihple, charged that President Johnson, 

unmindful of the high duties of this office, of his oath 
of office, and of the requirement of the Constitution that he 
should take care that the laws bo faithfully executed, did 
unlawfully, and in violation of the Constitution and laws of 
the Unitea States, order in writing the removal of Edwin M. 
Stanton from the office of Secretary for the Department of 
War. 88 

Two more articles were adopted by the House the following day. 
Article Ten charged that Johnson, “unmindful of the high duties of 
his office, and the dignity and proprieties thereof,” had made inflam- 
matory speeches tiat attempted to ridicule and disgrace the 
Congress. 80 Article Eleven charged him with attempts to prevent the 

M A procedural note may be useful. The House vote* both n resolution of impeachment 
against on officer and articles of impeachment containing the specific charges that will 
he brought to trial in the Senate. Except for the impeachment of Judge Delahay, the 
discussion, of grounds here is based on the formal articles. 

w After Blount had been imnenehed by the House, but before trial of the Impeachment, 
the Senate expelled him for "having been guilty of a high misdemeanor, entirely incon- 
sistent with his public trust and duty as a Senator." 

w Article one further alleged that Johnson's removal of Stanton was unlawful because the 
Senate had earlier rejected Johnson's previous suspension of him. 

0 * ® Quoting from speeches which Johnson had made in Washington, D.C., Cleveland, Ohio 
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execution of the Tenure of Office Act, an Army appropriations act, and 
a Reconstruction act designed by Congress “for the more efficient 
government of the rebel States.” On its face, this article involved 
statutory violations, but it also reflected the underlying challenge to 
all of Johnson’s post-war policies. 

The removal of Stanton was more a catalyst for the impeachment 
than a fundamental cause. 90 The issue between the President and 
Congress was which of them should have the constitutional — and 
ultimately even the military— power to make and enforce Recon- 
struction policy in the South. The Johnson impeachment, like the 
British impeachments of great ministers, involved issues of state going 
to the heart of the constitutional division of executive and legislative 
power. 

2. BEHAVING IN A MANNER GROSSLY INCOMPATIBLE WITH THE PROPER 
FUNCTION AND PURPOSE OF THE OFFICE 

Judge John Pickering was impeached in 1803, largely for intoxica- 
tion on the bench. 91 Three of the articles alleged errors in a trial in 
violation of his trust and duty ns a judge; the fourth charged that 
Pickering, “being a man of loose morals ancl intemperate habits,” had 
appeared on the bench during the trial in a state of total intoxication 
and had used profane language. Seventy-three years later another 
judge, Mark Delahay, was impeached for intoxication both on and 
off the bench but resigned before articles of impeachment were 
adopted. 

A similar concern with conduct incompatible with the proper exer- 
cise of judicial office appeal’s in the decision of the House to impeach 
Associate Supremo Court Justice Samuel Chase in 1804. The House 
alleged that Justice Chase had permitted his partisan views to influ- 
ence his conduct of two trials held while he was conducting circuit 
court several years earlier. The first involved a Pennsylvania farmer 
who had led a* rebellion against a Federal tax collector in 1789 and was 
later charged with treason. The articles of impeachment alleged that 
“unmindful of the solemn duties of his office, and contrary to the 
sacred obligation” of his oath, Chase “did conduct himself in a man- 
ner highly arbitrary, oppressive, and unjust,” citing procedural rul- 
ings against the defense. 

Similar language appeared in articles relating to the trial of a Vir- 
ginia printer indicted under the Sedition Act of 1798. Specific ex- 
amples of Chase’s bias were alleged, and his conduct was characterized 
as “an indecent solicitude . . . tor the conviction of the accused, un- 
becoming even a public prosecutor but highly disgraceful to the char- 
acter of a judge, as it was subversive of justice.” The eighth article 
charged that Chase, “disregarding the duties ... of his judicial char- 
acter. . . . did . . . prevert his official right and duty to address the 
grand jury” bv delivering “an intemperate and inflammatory political 
harangue.” His conduct was alleged to be a serious breach of his duty 

nml St* LonK Missouri, article ten pronounced these speeches "censurable in any, [and] 
peculiarly indecent and unbecoming in the Chief Magistrate bf the United States." By means 
of these speeches, the article concluded. Johnson had hrought the high offico of the presi- 
dency "into contempt, ridicule, and disgrace, to the great scandal of all good citizens." 

"The Judiciary Committee had reported a resolution of impeachment three months earlier 
charging President Johnson in Its report with omissions of duty, usurpations of power, 
and violations of his oath of office, the laws and the Constitution in his conflict of Recon- 
struction. The House voted down the resolution. 

91 The issue of Pickering's insanity was raised at trial in the Senate, but was not discussed 
by the House when it voted to impeach or to adopt articles of impeachment 

28-959 — 74 4 
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to judge impartially and to reflect on his competence to continue to 
exercise the office. 

Judge West H. Humphreys was impeached in 1862 on charges that 
he joined the Confederacy without resigning his federal judgeship. 02 
Judicial prejudice against Union supporters was also alleged. 

Judicial favoritism and failure to give impartial consideration to 
cases before him were also among the allegations in the inipenchment 
of Judge Gcorgo W. English in 1926. The final article charged that 
his favoritism had created distrust of the disinterestedness of his 
official actions and destroyed public confidence in his court. 03 

3. EMPLOYING THE TOWER OF TIIE OFFICE FOR AN IMPROPER PURPOSE 

OR PERSONAL GAIN 

Two types of official conduct for improper purposes have been 
alleged in past impeachments. The first type involves vindictive use 
of their office by federal judges; the second, the use of office for per- 
sonal gain. 

Judge James H. Peck was impeached in 1826 for charging with 
contempt a lawyer who had publicly criticized one of his decisions, 
imprisoning him, and ordering his disbarment for 18 months. The 
House debated whether this single instance of vindictive abuse of 
power was sufficient to impeach, and decided that it was, alleging that 
the conduct was unjust, arbitrary, and beyond the scope of Peck's 
duty. 

Vindictive use of power also constituted an element of the charges 
in two other impeachments. Judge George W. English was charged 
in 1926, among other things, with threatening to jail a local news- 
paper editor for printing a critical editorial ana with summoning local 
officials into court in a non-existent case to harangue them. Some of 
the articles in the impeachment of Judge Charles Swayne (1903) 
alleged that he maliciously and unlawfully imprisoned two lawyers 
and a litigant for contempt. 

Six impeachments have alleged the use of office for personal gain 
or the appearance of financial impropriety while in office. Secretary 
of War William W. Belknap was impeached in 1876 of high crimes and 
misdemeanors for conduct that probably constituted bribery and cer- 
tainly involved the use of his office for highly improper purposes— 
receiving substantial annual payments through an intermediary in 
return for his appointing a particular post trader at a frontier military 
post in Indian territory. 

The impeachments of Judges Charles Swayne (1903), Robert W. 
Archbald (1912), George W. English (1926), Harold Louderback 
(1932) and Halsted L. Ritter (1936) each involved charges of the use 
of office for direct or indirect personal monetary gain. 04 In the 
Archbald and Ritter cases, a number of allegations of improper 
conduct were combined in a single, final article, as well ns being 
charged separately. 

« Although some of the* language In the articles suggested trea c on, only high crime# and 
misdemeanors were alleged, and Humphrey’s offenses were characterised as a failure to dis- 
charge his judicial duties. 

«Some of the allegations against Judges Harold Louderback (1032) and Halsted Ritter 
(1030) also involved judicial favoritism affecting public confidence in their courts. 

M Judge Swayne was charged with falsifying expense accounts and using a railroad ear 
in the possession of a receiver he had appointed. Judge Archbald was charged with using 
his office to secure business favors from litigant* and potential litigants before his court. 
Judges English, Louderback, and Ritter were charged with misusing their power to appoint 
and Bet the fees of bankruptcy receivers for personal profit. 
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In drawing up articles of impeachment, the House has placed little 
emphasis on criminal conduct. Less than one-third of the eighty-three 
articles the House has adopted have explicitly charged the violation 
of a criminal statute or used the word “criminal” or “crime” to de- 
scribe the conduct alleged, and ten of the articles that do were those 
involving tho Tenure of Office Act in the impeachment of President 
And row Johnson. Tho House has not always used the technical 'Inn- 
gunge of tho criminal law even when tho conduct alleged fairly clearly 
constituted a criminal offense, ns in tho Humphreys nnd Belknap im- 
peachments. Moreover, a number of articles, even though they may 
have alleged that the conduct was unlawful, do not seem to state crimi- 
nal conduct — including Article Ten against President Andrew John- 
son (charging inflammatory speeches), and some of the charges 
against all of tho judges except Humphreys. 

Much more common in tho articles are allegations that the officer 
has violated his duties or his oath or seriously undermined public con- 
fidence in his ability to perform his official Junctions. Recitals that a 
judge hns brought his court or the judicial system into disrepute arc 
commonplace. In tho impeachment of President Johnson, nine of tho 
articles allege that he acted “unmindful of the high duties of his office 
and of his oath of office,” and several specifically refer to his constitu- 
tional duty to take care that the laws bo faithfully executed. 

The formal language of an article of impeachment, however, is less 
significant than tho nature of the allegations that it contains. All have 
involved charges of conduct incompatible with continued performance 
of the office; some have explicitly rested upon a “course of conduct” or 
have combined disparate charges in a single, final article. Some of the 
individual articles seem to have alleged conduct that, taken alone, 
would not have been considered serious, such as two articles in the im- 
peachment of Justice Chaso that merely alleged procedural errors at 
trial. In tho early impeachments, the articles were not prepared until 
after impeachment had been voted by the House, and it seems probable 
that tho decision to impeach was made on the basis of all the allega- 
tions viewed as a whole, rather than each separate charge. Unlike the 
Senate, which votes separately on each article after trial, and where 
conviction on but one article is required for removal from office, the 
House appeal's to have considered the individual offenses less sig- 
nificant than what they said together about the conduct of the of- 
ficial in the performance of his duties. 

Two tendencies should be avoided in interpreting the American im- 
peachments. The first is to dismiss them too readily because most have 
involved judges. The second is to make too much of them. They do not 
all fit neatly and logically into categories. That, however, is in keeping 
with the nature of tho remedy. It is intended to reach a broad variety 
of conduct by officers that is both serious and incompatible with the. 
duties of the office. 

Past impoacliments are not precedents to be read with an eye for an 
article of impeachment identical to allegations that may be currently 
under consideration. The American impeachment cases demonstrate 
a common theme useful in determining whether grounds for impeach- 
ment exist — that the grounds are derived from understanding the 
nature, functions and duties of the office. 



in. The Criminality Issue 

The phrase “high Crimes and Misdemeanors” may connote “crimi- 
nality” to some. This likely is the predicate for some of the contentions 
that only an indictable crime can constitute impeachable conduct. 
Other advocates of an indictable-offense requirement would establish 
a criminal standard of impeachable conduct because that standard is 
definite, can bo known in advance and reflects a contemporary legal 
view of what conduct should be punished. A requirement of crimi- 
nality would require resort to familiar criminal laws and concepts to 
serve as standards in the impeachment process. Furthermore, this 
would pose problems concerning the applicability of standards of proof 
and the like pertaining to the trial of crimes . 1 * 

The central issue raised by these concerns is whether requiring an 
indictable offense as an essential element of impeachable conduct is 
consistent with the purposes and intent of the framers in establishing 
the impeachment power and in setting a constitutional standard for the 
exercise of that power. This issue must be considered in light of the 
historical evidence of the framers 1 intent.* It is also useful to consider 
whether the purposes of impeachment and criminal law are such that 
indictable offenses can, consistent with the Constitution, be an essen- 
tial element of grounds for impeachment. The impeachment of a Presi- 
dent must occur only for reasons at least as pressing as those needs of 
government that give rise to the creation of criminal offenses. But this 
does not mean that the various elements of proof, defenses, and other 
substantive concepts surrounding an indictable offense control the im - 
peachment process. Nor does it mean that state or federal criminal 
codes are necessarily the place to turn to provide a standard under the 
United States Constitution. Impeachment is a constitutional remedy. 
The framers intended that the impeachment language they employed 
should reflect the grave misconduct that so injures or abuses our con- 
stitutional institutions and form of government as to justify impeach- 
ment. 

This view is supported by the historical evidence of the consti- 
tutional meaning of the words “high Crimes and Misdemeanors.” 
Thnt evidence is set out above . 3 It establishes that the phrase “high 
Crimes and Misdemeanors” — which over a period of centuries evolved 
into the English standard of impeachable conduct — has a special 
historical meaning different from the ordinary meaning of the terms 
“crimes” and “misdemeanors.” * “High misdemeanors” referred to a 

1 See A. Simpson, A Treatise on Federal Impeachments 28-20 (1910). It hag also been 
argued that because Treason and Bribery are crimes, “other high Crimes and Misdemean- 

ors’* must refer to crimes under the efusdem generis rule of construction. But efusdem 
generis merely requires a unifying principle. The question here Is whether that principle la 
criminality or rather conduct subversive of our constitutional institutions and form of 
government 

* The rule of construction against redundancy indicates an intent not to require crimi- 
nality. If criminality is required, the word “Misdemeanors” would add nothing to “high 
Crimes,** 



23 


category of offenses that subverted tho system of government. Since 
the fourteenth century the phrase “high Crimes and Misdemeanors” 
had been used in English impeachment cases to charge officials with 
a wide range of criminal and non-criminal offenses against the insti- 
tutions and fundamental principles of English government." 

There is evidence that the framers were aware of this special, non- 
criminal meaning of the phrase “high Crimes and Misdemeanors” in 
the English law of impeachmont . 6 * * Not only did Hamilton acknowl- 
edge Great Britain as “tho modol from which [impeachment] has 
been borrowed,” but George Mason referred in tho debates to tho 
impeachment of Warren Hastings, then pending before Parliament. 
Indeed, Mason, who proposed the phrase “high Crimes and Misde- 
meanors,” expressly stated his intent to encompass “[attempts to 
subvert the Constitution .” ' 

Tho published records of the stato ratifying conventions do not 
reveal an intention to limit the grounds of impeachment to criminal 
offenses.® James Iredell said in tho North Carolina debates on ratifica- 
tion: 

. . . , the person convicted is further liable to a trial at 
common law, and may receive such common-law punishment 
as belongs to a description of such offences if it be punish- 
able by that law . 9 

Likewise, George Nicholas of Virginia distinguished disqualification 
to hold office from conviction for criminal conduct : 

If [the President] deviates from his duty, he is responsible 
to his constituents. ... He will be absolutely disqualified to 
hold any place of profit, honor, or trust, and liable to fur- 
ther punishment if he has committed such high crimes as 
are punishable at common law . 10 

The post-convention statements and writings of Alexander Hamil- 
ton, James Wilson, and James Madison — each a participant, in tho 
Constitutional Convention — show that they regarded impeachment 
ns an appropriate device to deal with offenses against constitutional 
government by those who hold civil office, and not a device limited 
to criminal offenses . 11 Hamilton, in discussing the advantages of a 
single rather than a plural executive, explained that- a single execu- 
tive gave the people “the opportunity of discovering with facility 
and clearness the misconduct of the persons they trust, in order either 
to their removal from office, or to their actual punishment in cases 
which admit of it .” 11 Hamilton further wrote: “Man, in public trust, 
will much oftener act in such a manner as to render him unworthy 
of being any longer trusted, than in such a manner ns to make him 
obnoxious to legal punishment .” 10 

The American experience with impeachment, which is summarized 
above, reflects the principle that impeachable conduct need not be 

6 See part II.A. supra, pp. 6-7. 

* See part II.B.2. supra, pp. 12-13. 

*See Id., p. 11 . 

* See nart II.B.3. supra, pp. 13-16. 

•4 Elliot 114. 

w 3 Elliot 240. 

u See part II.B.l, supra p. 9 ; part 1I.B.3. supra, pp. 13-16, 16. 

** Federalist No. 70, at 461. 

u Id. at 459. 
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criminal. Of the thirteen impeachments voted by the House since 
1789, at least ten involved one or mom allegations that did not charge 
a violation of criminal law. 14 

Impeachment and the criminal lnw serve fundamentally different 
purposes. Impeachment is tho first step in a remedial process— re- 
moval from office and possible disqualification from bolding future 
office. The purposo of impeachment is not personal punishment ; 15 
its function is primarily to maintain constitutional government. Fur- 
thermore, the Constitution itself provides that impeachment is no 
substitute for the ordinary process of criminal law since its specifies 
that impeachment does not immunize tho officer from criminal liability 
for his wrongdoing. 18 

Tho general applicability of the criminal law also makes it inap- 
propriate as tho standard for a process applicable to a highly spe- 
cific situation such as removal of a President. The criminal law sets 
a general standard of conduct that all must follow. It does not address 
itself to the abuses of presidential power. In an impeachment pro- 
ceeding a President is called to account for abusing powers that 
only a President possesses. 

Other characteristics of the criminal law make criminality inap- 
propriate as an essential element of impeachable conduct. While 
the failure to act may be a crime, the traditional focus of criminal 
law is prohibitory. Impeachable conduct* on the other hand, may 
include the serious failure to discharge the affirmative duties imposed 
on tho President by the Constitution. Unlike a criminal case, the cause 
for the removal of a President may be based on his entire course of 
conduct in office. In particular situations, it may be a course of con- 
duct more than individual acts that has a tendency to subvert consti- 
tutional government. 

To confine impeachable conduct to indictable offenses may well 
bo to set a standard so restrictive as not to reach conduct that might 
adversely affect the system of government. Some of the most grievous 
offenses against our constitutional form of government may not entail 
violations of the criminal law. 


14 See Pflrt II.C. supra, pp. 13-17. 

“It has been argued that "fi Impeachment Is a special form of punishment for crime," 
but that gross and willful neglect of duty would be a violation of the oath of office and 
"[s)uch violation, by criminal acts of commission or omission. Is the only nonindictable 
offense for which the President, Vice President, lodges or other civil officers can be 
impeached." I. Brant, Impeachment, Trto's and Errors 13, 20, 23 (1972). While this 
approach might in particular instances lead to the same results ns the approach to 
Impeachment as a constitutional remedy for action incompatible with constitutional govern- 
ment and the duties of constitutional office, it is, for the reasons stated in this memo- 
randum, the latter approach that best reflects the intent of the framers and the constitu- 
tional function of impeachment. At the time the Constitution was adopted, "crime" and 
"punishment for crime" were terms used far more broadly than today. The seventh 
edition of Samuel Johnson’s dictionary, published in 1785, defines "crime" ns "an act 
contrary to right, an offense : a great fault : an act of wickedness." To the extent that 
the debates on the Constitution and its ratification refer to impeachment as a form of 
"punishment" It is punishment in the sense that today would be thought a non-criminal 
sanction, such as removal of a corporate officer for misconduct breaching his duties to the 
corporation. 

“It Is sometimes suggested that various provisions in the Constitution exempting 
cases of impeachment from certain provisions relating to the trial and punishment of 
crimes indicate an Intention to require an Indictable, offense as an essential element of 
Impeachable conduct. In addition to the provision referred to in the text (Article I, 
Section 3) . cases of impeachment are exempted from the power of pardon and the right to 
trial by jury In Article II, Section 2 and Article III, Section 2 respectively. These pro- 
visions were placed in the Constitution In recognition that Impeachable conduct may 
entail criminal conduct and to make it clear that even when criminal conduct is involved, 
the trial of an impeachment was not Intended to be a criminal proceeding. The sources 
quoted at notes 8-18, supra, show the understanding that impeachable conduct may, but 
need not, involve criminal conduct. 


If criminality is to bo the basic element of impeachable conduct, what 
is the standard of criminal conduct to be? Is it to be criminality as 
known to the common law, or as divined from tho Federal Criminal 
Code, or from an amalgam of State criminal statutes? If one is to turn 
to State statutes, then which of those of the States is to obtain? If 
the present Federal Criminal Code is to bo the standard, then which 
of its provisions are to apply? If there is to be now Federal legislation 
to define the criminal standard, then presumably both tho Senate and 
the President will take part in fixing that standard. How is this to be 
accomplished without encroachment upon the constitutional provision 
that “the sole power” of impeachment is vested in tho House of 
Representatives? 

A requirement of criminality would be incompatible with the intent 
of tho framers to provide a mechanism broad onough to maintain the 
integrity of constitutional government. Impeachment is a constitu- 
tional snfety valve; to fulfill this function, it must bo flexible enough 
to cope with exigencies not now foreseeable. Congress has never under- 
taken to define impeachable offenses in the criminal code. Even respect- 
ing bribery, which is specifically identified in the Constitution ns 
grounds for impeachment, the federal statute establishing the criminal 
offense for civil officers generally was enacted over seventy-five years 
after the Constitutional Convention . 17 

In sum, to limit impeachable conduct to criminal offenses would be 
incompatible with the evidence concerning tho constitutional meaning 
of tho phrase “high Crimes and Misdemeanors” and would frustrate 
the purpose that the framers intended for impeachment. State and 
fedcrnl criminal laws are not written in order to preserve the nation 
against serious abuse of the presidential office. But this is tho purpose 
of the constitutional provision for the impeachment of a President and 
that purpose gives meaning to “high Crimes and Misdemeanors.” 
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made a federal crime until 1790 for Judges, 1853 for Members of Congress, and' 1803 for 
other civil officers. 17 .fir. Rev. Stat Title LXX, Ch. 6. §| 5499-502. This consideration 
strongly suggests that conduct not amounting to statutory bribery may nonetheless con- 
stitute the constitutional “high Crime and Misdemeanor** of bribery. 



IV. Conclusion 

Impeachment is a constitutional remedy addressed to serious offenses 
against the system of government. The purpose of impeachment under 
the Constitution is indicated by the limited scope of the remedy (re- 
moval from office and possible disqualification from future office) and 
by tho stated grounds for impeachment (treason, bribery and other 
high crimes and misdemeanors). It is not controlling whether treason 
and bribery are criminal. More important, they are constitutional 
wrongs that subvert tho structure or government, or undermine the 
integrity of office and even the Constitution itself, and thus are “high” 
offenses in the sense that word was used in English impeachments. 

The framers of our Constitution consciously adopted a particular 
phrase from the English practice to help define tho constitutional 
grounds for removal. The content of the phrase “high Crimes and Mis- 
demeanors” for the framers is to be related to what the framers knew, 
on the whole, about tho English practice— tho broad sweep of English 
constitutional history and the vital role impeachment had played in 
the limitation of royal prerogative and the control of abuses of minis- 
terial and judicial power. 

Impeachment was not a remote subject for the framers. Even as 
they labored in Philadelphia, the impeachment trial of Warren Hast- 
ings, Governor-General of India, was pending in London, a fact to 
which George Mason made explicit referenco in the Convention. What- 
ever may be said on the merits of Hastings nduct, the charges against 
him exemplified the central aspect of impeachment — the parliamen- 
tary effort to reach grave abuses of governmental power. 

The framers understood quite clearly that the constitutional system 
they were creating must include some ultimate check on the conduct 
of the executive, particularly as they came to reject the suggested 
plural executive. While insistent that balance between the executive 
and legislative branches be maintained so that the executive would not 
become the creature of the legislature, dismissiblc at its will, the fram- 
ers also recognized that some means would be needed to deal with ex- 
cesses by the executive. Impeachment was familiar to them. They 
understood its essential constitutional functions and perceived its 
adaptability to the American contest. 

While it may bo argued that some articles of impeachment have 
charged conduct that constituted crime and thus that, criminality is an 
essential ingredient, or that some have charged conduct that was not 
criminal and thus that criminality is not essential, the fact remains 
fhat in the English practice and in several of the American impeach- 
ments the criminality issue was not raised at all. The emphasis has been 
on the significant effects of the conduct— undermining tho integrity 
of office, disregard of consitutional duties and oath of office, arrogation 
of power, abuse of the governmental process, adverse impnet on the 
system of government. Clearly, these effects can be brought about in 

( 26 ) 
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ways not anticipated by the criminal law. Criminal standards and 
criminal courts were established to control individual conduct. Im- 
peachment was evolved by Parliament to cope with both the inadequacy 
of criminal standards aiid the impotence of courts to deal with the 
conduct of great public figures. It would be anomalous if the framers, 
having barred criminal sanctions from the impeachment remedy and 
limited it to removal and possible disqualification from office, intended 
to restrict the grounds for impeachment to conduct that was criminal. 

f The longing for preciso criteria is understandable : advance^ precise 

definition of objective limits would seemingly serve both to direct fu- 
ture conduct and to inhibit arbitrary reaction to past conduct. In pri- 
vate a ffaiis the objective is the control of personal behavior, in part 
through the punishment of misbehavior. In general, advance defini- 
tion of standards respecting private conduct works reasonably well. 
However, where the issue is presidential compliance with the con- 
stitutional requirements and limitations on the presidency, tho crucial 
factor is not the intrinsic quality of behavior but the significance of 
its effect upon our constitutional system or tho functioning of our 
government. 

It is useful to note three major presidential duties of broad scope that 
are explicitly recited in the Constitution : “to take Care that the Laws 
be faithfully executed,” to “faithfully execute the Office of President 
of the United States” and to “preserve, protect, and defend the Con- 
stitution of the United States” to the best of his ability. The first is 
directly imposed by the Constitution; the second and third are in- 
cluded in the constitutionally prescribed oath that the President is re- 
quired to take before he enters upon the execution of his office and are, 
t herefore, also expressly imposed by the Constitution. 

The duty to take oare is affirmative. So is the duty faithfully to 
execute the office. A President must carry out the obligations of his 
office diligently and in good faith. The elective character and political 
role of a President make it difficult to define faithful exercise of 
his powers in the abstract. A President must, make policy and exercise 
discretion. This discretion necessarily is broad, especially in emergency 
situations, but the constitutional duties of a President impose liinita- 
tions on its exercise. 

Tlie “take care” duty emphasizes the responsibility of a President 
for the overall conduct of the executive branch, which the Constitu- 
tion vests in him alone. He must take care that the executive is so orga- 
nized and operated that this duty is performed. 

The duty of a President to “preserve, protect, and defend the Con- 
stitution” to the best of his ability includes the duty not to abuse his 
powers or transgress their limits— not to violate £he rights of citizens, 
such as those guaranteed by the Bill of Rights, and not to act in dero- 
gation of powers vested elsewhere by the Constitution. 

Not all presidential misconduct is sufficient to constitute grounds 
for impeachment. There is a further requirement — substantiality. In 
deciding whether this further requirement has been met, the facts 
must be considered as a whole in the context of the office, not in terms 
of separate or isolated events. Because impeachment of a President is 
a grave step for the nation, it is to be predicated oiily upon conduct 
seriously incompatible with either the constitutional form and prin- 
ciples of our government or the proper performance of constitutional 
duties of the presidential office. 
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Appendixes 

APPENDIX A 

PuOCKEDlXtlS OF THE CONSTITUTIONAL CONVENTION, 1787 
SELECTION, TERM AND IMPEACHMENT OF .THE EXECUTIVE 

The Convention til’s t considered the question of removal of the ex- 
ecutive on Juno 2, in Committee of the Whole in debate of the Virginia 
Plan for the Constitution, offered by Edmund Randolph of Virginia 
on May 29. Randolph’s seventh resolution provided : “that a National 
Executive be instituted ; to be chosen by the National Legislature for 
the term of [ ] yeai-s . . . and to be ineligible a second time; and that 
besides a general authority to execute the National laws, it ought to 
enjoy the Executive rights vested in Congress by the Confederation.” 1 
Randolph’s ninth resolution provided for a national judiciary, whose 
inferior tribunals in the first instance and the supreme tribunal in the 
last resort would hear and determine (among other things) “impeach- 
ments of any National officers.” (1 :22) 

On Juno 1, the Committee of the Whole debated, but postponed the 
question whether the executive should be a single person. It then 
voted, five states to four, that the term of the executive should be seven 
years. (1 :64) In the course of the debate on this question, Gunning 
Bedford of Delaware, who “was strongly opposed to so long a term as 
seven years” and favored a triennial ejection with ineligibility after 
nine years, commented that “an impeachihent would reach misfeasance 
only, not incapacity,” and therefore would be no cure if it were found 
that, the first- magistrate “did not possess the qualifications ascribed to 
him. or should lose them after his appointment.” (1 :69) 

On June 2, the Committee of the Whole agreed, eight states to two, 
that the executive should be elected by the national legislature. (1 :77) 
Thereafter, John Dickenson of Delaware moved that the executive 
be made removable by the national legislature on the request of a ma- 
jority of the legislatures of the states. It was necessary, he argued, 
“to place the power of removing somewhere,” but he did not like the 
plan of impeaching the great office is of the government and wished 
to preserve the role of the states. Roger Sherman of Connecticut 
suggested that the national legislature should be enqxiwered to re- 
move the executive at pleasure (1:85). to which George Mason of 
Virginia replied that. “[s]ome mode of displacing an unfit magistrate” 
was indispensable both because of “the fallibility of those who choose” 
and “the corruptibility of the man chosen.” But Mason strongly op- 
posed making the executive “the mere creature of the Legislature” 
as violation of the fundamental principle of good government. James 
Madison of Virginia and James Wilson of Pennsylvania argued 
against Dickenson’s motion because it would put small states on an 


1 1 The Records of the Federal Convention 21 (M. Far rand ed. 1911). A11 references 
hereafter in this appendix are given parenthetically in the text and refer to the volume 
and page of Farrand (e.g., 1 : 21). 
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equal basis with large ones and “enable a minority of the people to 
prevent ye removal of an officer who had rendered himself justly crimi- 
nal in the eyes of a majority ; open the door for intrigues against him 
in states where his administration, though just, was unpopular; and 
tempt him to pay court to particular states whose partisans he feared or 
wished to engage in his behalf. (1 :86) Dickenson’s motion was rejected, 
with only Delaware voting for it. (1 :87). 

The Committee of the Whole then voted, seven states to two, that 
the executive should be made ineligible after seven years (1 : 88). 

On motion of Hugh Williamson of North Carolina, the Committee 
agreed, apparently without debate, to add the clause “and to be re- 
movable on impeachment & conviction of mal-practice or neglect of 
duty.” (1:88) 

SINGLE EXECUTIVE 

The Committee then returned to the question whether there should 
bo a single executive. Edmund Randolpn argued for a plural execu- 
tive, primarily because “the permanent temper of the people was ad- 
verse to the very semblance of Monarchy.” (1:88) (He had said 
on June 1, when the question was first discussed, that he regarded a 
unity in the executive as “the foetus of monarchy.” (1 :66) ). On June 
4, the Committee resumed debate of the issue, with James Wilson 
making the major argument in favor of a single executive. The motion 
for a single executive was agreed to, seven states to three. (1:97). 

George Mason of Virginia was absent when the vote was taken ; he 
returned during debate on giving the executive veto power over legis- 
lative acts. In arguing against the executive’s appointment and veto 
power, he commented that the Convention was constituting “a more 
dangerous monarchy” than the British government, “an elective 
one.” (1:101). He never could agree, he said “to give up all the rights 
of the people to a single Magistrate. If more than one had been fixed 
on, greater powers might have been entrusted to the Executive”; and 
he hoped that the attempt to give such powers would have weight later 
as an argument for a plural executive. ( 1 :102) . 

On June 13, the Committee of the Whole reported its actions on 
Randolph’s propositions to the Convention. (1:228-32) On Juno 15, 
William Patterson of New Jersey proposed his plan as an alternative. 
Patterson’s resolution called for a federal executive elected by Con- 
gress, consisting of an unstated number of persons, to serve for an 
undesignated term and to be ineligible for a second term, removable 
by Congress on application by a majority of the executives of the 
states. The major purpose of the Patterson plan was to preserve the 
equality of state representation provided in the Articles of Confedera- 
tion, and it was on this issue that it was rejected. (II : 242-45) The Ran- 
dolph resolutions colled for representation on the basis of population 
in both houses of the legislature. (1 : 229-30) The Patterson resolution 
was debated in the Committee of the Whole on June 16, 18, and 19. 
The Committee agreed seven states to three, to re-report Randolph’s 
resolutions as amended, thereby adhering to them in preference to 
Pattersons. (1:322) 
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8ELECTI0N OP THE EXECUTIVE 

On July 17, the Convention began debate on Randolph’s ninth reso- 
lution as amended and reported by the Committee of tho Whole. The 
consideration by tho Convention of the resolution began with unani- 
mous agreement that tho executive should consist of a single person. 
(II : 29) The Convention then turned to the mode of election. It voted 
against election by tho people instead of tho legislature, proposed by 
Gouvorneur Morns of Pennsylvania, one state to nine. (II : 32) Gouv- 
orneur Morris had argued that if the executive were appointed and 
impeachable by tho legislature, ho “will be tho mere creature” of the 
legislature (il : 20) , a view which James Wilson reiterated, adding 
that “it was notorious” that the power of appointment to groat offices 
“was most corruptly managed of any that had been committed to 
legislative bodies.” (II : 32) 

Luther Martin or Maryland then proposed that the executive be 
chosen by electors appointed by state legislators, which was rejected 
eight states to two, and election by the legislature was passed 
unanimously. (II : 32) 

TERM OF T1IE EXECUTIVE 

Tho Convention voted six states to four to strike the clause making 
the President ineligible for reclcction. In support of reeligibility, 
Gouverneur Morris argued that ineligibility “tended to destroy the 
great motive to good behaviour, the hope of being rewarded by a 
re-appointment. It wa3 saying to him, make hay while the sun shines.” 
(11:33) 

The question of the President’s term was then considered. A motion 
to strike the seven year term and insert “during good behavior” failed 
by a voto of four states to six. (II : 36) In his Journal of the Proceed- 
ings, James Madison suggests that the “probable object of this motion 
was merely to enforce the argument against re-eligibility of the Execu- 
tive Magistrate, by holding out a tenure during good behavior as the 
alternative for keeping him independent of the Legislature.” (II : 33) 
After this vote, and a vote not to strike seven years, it was unani- 
mously agreed to reconsider tho question of the executive’s re-eligibil- 
ity. (II : 36) 

JURISDICTION OP JUDICIARY TO TRY IMPEACHMENTS 

On July 18, the Convention considered the resolution dealing with 
tho Judiciary. The mode of appointing judges was debated, George 
Mason suggesting that this question “may depend in some degree on 
the mode of trying impeachments, of the Executive.” If the judges 
were to try the executive, Mason contended, they surely ought not be 
appointed by him. Mason opposed executive appointment; Gouver- 
neur Morris, who favored it, agreed that it would be improper for the 
judges to try an impeachment of the executive, but suggested that this 
was riot an argument against their appointment by the executive. 
(II: 41-42) Ultimately, after the Convention divided evenly on a 
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proposal for appointment by tho Executive) with advice and consent 
of the second branch of the legislature, the question was postponed. 
(II: 44) The Convention did, however, unanimously agree to strike 
tho language giving the judiciary jurisdiction of ‘‘impeachments of 
national officers.” (II : 46) 


REKl.ECTIOX OF THE EXECUTIVE 


On July 19. tho Convention again considered tho eligibility of the 
executive for reelection. (II : 51) The debate on this issue reintroduced 
tho question of tho mode of election of tho executive, and it was unani- 
mously agreed to reconsider generally the constitution of the execu- 
tive. Tho debate suggests the extent of the delegates’ concern about 
the independence of tho executive from the legislature. Gouvorneur 
Morris, who favored reeligibility, said : 


One great object, of tho Executive is to controul the Legis- 
lature. Tho Legislature will continually seek to aggrandize & 
perpetuate themselves ; and will seize, those critical moments 
produced by war. invasion or convulsion for that purpose. 
It. is necessary then that tho Executive. Magistrate should be 
tho guardian of the people, even of tho lower classes, agst. 
Legislative tyranny. ... (II : 52) 


The ineligibility of tho executive for reelection, he argued, “will 
destroy the great, incitement to merit public esteem by taking away 
tho hope of being rowarded with a reappointment. . . ! It will tempt, 
him to make the most of the Short space of time allotted him, to ac- 
cumulate wealth and provide for his friends. ... It will produce vio- 
lations of the very Constitution it is meant to secure,” ns in moments 
of pressing danger an executive will bo kept on despite the forms of 
the Constitution. And Morris described the impenchnbility of the 
executive ns “a dangerous part, of tho plan. It will hold him in such 
dependence that he will be no check on the Legislature, will not be a 
firm guardian of the people and of the public interest. lie will be 
the tool of a faction, of some leading demagogue in the Legislature.” 
(11:53) 

Morris proposed a popularly elected executive, serving for a two 
year term, eligible, for redaction, and not subject to impeachment. Ho 
did “not regard ... as formidable” the danger of his unimpeachability : 

There must be certain great officers of State; n minister of 
finance, of war, of foreign affairs &c. These he presumes 
will exereise their functions in subordination to the Execu- 
tive, and will be amenable by impeachment to the public 
Justice. Without these ministers the Executive can do noth- 
ing of consequence. (11:53-54) 


Tho remarks of other delegates also focused on the relationship be- 
tween appointment by the legislature and reeligibility, and James Wil- 
son remarked that “the unanimous sense” seemed to be that the execu- 
tive should not bo appointed bv the legislature unless he was ineligible 
for a second time. As Elbridge Gerry of Massachusetts remarked, 
“[Making the executive eligible for reappointment] would make him 
absolutely dependent.” (11:57) Wilson argued for poptilar election, 
and Gerry for appointment by electors chosen by the state executive*. 
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SELECTION, REELECTION AND TERM OP THE EXECUTIVE 

XJpoii reconsidering the mode of appointment, the Convention voted 
six States to three for appointment by electors and eight States to two 
that the electors should be chosen by State legislatures. (The ratio of 
electors among the States was postponed.) It then voted eight States 
to two against, the executive’s ineligibility for a second term. (II :58) 
A seven-year term was rejected, three States to five; and a six-year 
term adopted, nine States to one (II :58— 59) . 

IMPEACHMENT OP THE EXECUTIVE 

On July 20, the Convention voted on the number of electors for the 
first election and on the apportionment of electors thereafter. (11:63) 
It then turned to the provision for removal of the executive on im- 
peachment and conviction for “mal-practice or neglect of duty.” After 
debate, it was agreed to retain tho impeachment provision, eight states 
to two. (II :69) This was the only time during tho Convention that the 
purpose of impeachment, was specifically addressed. 

Clinrles Pinckney of South Carolina and Gouverncur Morris moved 
to strike the impeachment clause, Pinckney observing that the execu- 
tive “[ought not to] bo impenchable whilst in office. (A number of 
State constitutions then provided for impeachment of the executive 
only after he had left office.) James Wilson and William Davie of 
North Carolina argued that the executive should be impeachable while 
in office, Davie commenting: 

If he be not impeachable whilst in office, he will spare no 
efforts or means whatever to get hiinself re-elected. 

Davie called his impenchnbility while in office “an essential security 
for the good behaviour of the Executive.” (II :64) 

Gouvcmeur Morris, reiterating his previous argument, contended 
that the executive “can do no criminal act without Coadjutors who 
may be punished. In case he should be re-elected, that will be sufficient 
proof of his innocence.” He also questioned whether impeachment 
would result in suspension of the executive. If it did not, “the mischief 
will go on” ; if it did, “the impeachment will be nearly equivalent to a 
displacement, and will render the Executive dependent on those who 
are to impeach.” (II : 64—65) 

As the debate proceeded, however, Gouverneur Morris changed his 
mind. During tho debate, he admitted “corruption & some few other 
offenses to be such ns ought to be impenchable,” but he thought they 
should be enumerated and defined. (II: 65) By the end of the discus- 
sion, lie was, he said, “now sensible of the necessity of impeachments, 
if tho Executive was to continue for any time in office.” He cited the 
possibility that the executive might “be bribed by a grenter interest 
to betray his trust.” (II :68) While one would think the King of Eng- 
land well secured against bribery, since “[h]e has as it were a fee sim- 

I ilo in the whole Kingdom,” yet, said Morris, “Charles II was bribed 
iy Louis XIV. Tho Executive ought therefore to be impeachable for 
treachery.” (II: 68-69) Other causes of impeachment were “[c]or- 
rupting his electors” and “incapacity,” for which “he should be pun- 
ished not ns a man, but. as nn officer, and punished only by degradation 
from his office.” Morris concluded: “This Magistrate is not the King 
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but tho prime-Ministcr. The people are the King.” He added that care 
should he taken to provide a mode for making him amcnahlo to justice 
that would not make him dependent on the legislature. (11:69) 

George Mason of Virginia was a strong advocato of the impeach- 
ability of tho executive; no point, he said, “is of more importance than 
that tho right of impeachment should be continued” : 

Shall any man ho above Justice? Above all shall that man be 
above it, who can commit the most extensive injustice? When 
great crimes wore committed he was for punishing tho prin- 
cipal as well as the Coadjutors. 

(This comment was in direct response to Gouvcrncur Morris’s original 
contention that the executive could “do no criminal act without Coad- 
jutors who may be punished.”) Mason went on to say that lie favored 
election of tho executive by the legislature, and that one objection to 
electors was the danger of their wing corrupted by tho candidates. 
This, lie said, “furnished a peculiar reason in favor’of impeachments 
whilst in ollicc. Shall the man who has practised corruption & by that 
means procured his appointment in the first instance, be suffered to 
escape punishment, by repeating his guilt?” (II :65) 

Benjamin Franklin supported impeachment os “favorable to the 
Executive.” At a time when first magistrates could not formally be 
brought to justice, “where the chief Magistrate rendered himself 
obnoxious. . . . recourse was had to assassination in well, he was not 
only deprived of his life but of the opportunity of vindicating his 
character.” It was best to provide in the Constitution “for the regular 
punishment of tho Executive when his misconduct should deserve it, 
and for his honorable acquittal when he should be unjustly accused.” 
(11:65) 

James Madison argued that it was “indispensable that some provi- 
sion should be made for defending the Community ngst. tho incapac- 
ity, negligence or perfidy of the chief Magistrate.” A limited term 
“was not a sufficient security. He might lose his capacity after his 
appointment. He might pervert his administration into a* scheme of 
peculation or oppression. He might betray his trust to foreign powers.” 

( II : 65-66) It could not be presumed that all or a majority of a leg- 
islative body would lose their capacity to discharge their trust or be 
bribed to betray it, and the difficulty of acting in concert’ for purposes 
of corruption provided a security in their case. But in the case of the 
Executive to be administered by one man, “loss of capacity or corrup- 
tion was more within the compass of probable events, aiid either of 
them might, be fatal to the Republic.” (II : 66) 

Charles Pinckney reasserted that he did not see the necessity of 
impeachments and that he was sure “they ought not to issue from the 
Legislature who would . . . hold them as a rod over the Executive 
and by that means effectually destroy his independence,” rendering his 
legislative revisionary power in particular altogether insignificant. 

Elbridgc Gerry argued for impeachment as a deterrent : “A good 
magistrate will not fear them. A bad one ought to be kept in fear of 
them.” He hoped that the maxim that the chief magistrate could do 
no wrong “would never be adopted here.” (II : 66) 

Rufus King argued against impeachment from the principle of the 
separation of powers. The judiciary, it was said, would be impeach- 


35 


able, but that was because they hold their place during good behavior 
and “[i]t is necessary therefore that a forum should be established for 
trying misbehaviour.” (11:66) The executive, like the legislature and 
tho Senate in particular, would hold office for a limited term of six 
years ; “he would periodically be tried for his behaviour by his electors, 
who would continue or discontinue him in trust according to the man- 
ner in which lie had discharged it.” Like legislators, therefore, “he 
ought to be sulpect. to no intermediate trial, by impeachment.” (II : 67) 
Impeachment is proper to secure good behavior of those holding their 
office for life: it is unnecessary for any officer who is elected for a 
limited term, “the periodical responsibility to the electors being an 
equivalent, security.” (II : 68) 

King also suggested that it would be “most agreeable to him” if tho 
executive’s tenure in office were good behaviour; and impeachment 
would bo appropriate in this case, “provided an independent and effec- 
tual forum could bo advised.” He should not be impeachable by tho 
legislature, for this “would be destructive of his independence and of 
tho principles of the Constitution.” (II :67) 

Edmund Randolph agreed that it was necessary to proceed “with a 
cautious hand” and to exclude “ns much as possible the influence of the 
Legislature from the business.” He favored impeachment, however: 

The propriety of impeachments was a favorite principle 
with him; Guilt wherever found ought to be punished. The 
Executive will have great opportunitys of abusing his power; 
particularly in time of war when the military force, and in 
some respects the public money will be in his hands. Should no 
regular punishment be provided, it will be irregularly inflicted 
by tumults & insurrections. (II : 67) 

Charles Pinckney rejoined that the powers of the Executive “would 
be so circumscribed os to render impeachment unnecessary,” (II :68) 

8ELECTCOX OP THE EXECUTIVE 

On July 24, the decision to have electors choose the executive was 
reconsidered, and the national legislature was again substituted, seven 
states to four. (II :101) It was then moved to reinstate the one-term 
limitation, which led to discussion and motions with respect to the 
length of his term — eleven years, fifteen years, twenty years (“tho 
medium life of princes” — a suggestion possibly meant, according to 
Madison’s journal, “as a caricature of the previous motions”), and 
eight years were offered. (11:102) James Wilson proposed election for 
a term of six years by a small number of members of the legislature 
selected by lot. (II :10«3) The election of the executive was unanimously 
postponed. (11:106) On July 25, the Convention rejected, four states 
to seven, a proposal for appointment by the legislature unless the in- 
cumbent were reeligible in which case the choice would be made bv 
electors appointed by the state legislatures. (11:111) It then reiected, 
five states to six. Pinckney’s proposal for election by the legislature, 
with no person eligible for more than six years in any twelve. (II :115) 
The debate continued on the 26th, and George Mason suggested re- 
instituting the original mode of election and term reported by the 
Committee of the Whole (appointment by the legislature, a seven-year 
term, with no reeligibility for a second term). (11:118-19) This was 
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agreed to, seven states to three. (11:120) Tho entire resolution on the 
executive was then adopted (six states to three) and referred to a five 
member Committee on Detail to prepare a draft Constitution. (II :121) 

PROVISIONS IX Tire DRAFT OP AUGUST 0 

The Committee on Detail reported a draft on August G. It included 
the following provisions with respect to impeachment : 

Tho House of Representatives shall have the sole power of 
impeachment. (Art. IV, sec. 6) 

[Tho President] shall lmvo power to grant reprieves and 
pardons; but his pardon shall not bo pleadable in bar of an 
impeachment. . . . He [The President] shall be removed 
from his office on impeachment by the. House of Represent- 
atives, and conviction in the. Supreme Court, of treason, 
bribery, or corruption. (Art. X, sec. 2) 

The Jurisdiction of the Supreme Court, shall extend . . . 
to tho trial of impeachments of Officers of the United States. 

... In cases of impeachment . . . this jurisdiction shall lie 
original. . . . Tho Legislature may assign any part of the 
jurisdiction above mentioned (except the trial of the Presi- 
dent of the United States) . . . to . . . Inferior Courts. . . . 
(Art. XI, sec. 3) 

The trial of all criminal offences (except in cases of im- 
peachments) shall be in the State, where they shall be com- 
mitted; and shall be by Jury. (Art. XI. see. 4) 

Judgment, in cases of Impeachment, shall not extend fur- 
ther than to removal from Office, and disqualification to hold 
and enjoy any office of honour, trust, or profit, under the 
United States. But the party convicted shall, nevertheless be 
liable and subject to indictment, trial, judgment and punish- 
ment according to law. (Art. XI, sec. 5) (II : 178-79, 185-87) 

The draft provided, with respect to the executive : 

The Executive. Power of the United States shall be vested 
in a single person. His stile shall be “The President of the 
United States of America;” and his title shall be, “His Excel- 
lency”. He shall be elected by ballot by the Legislature. He 
shall hold his office during the term of seven years; but shall 
not be elected a second time. (Art. X, sec. 1) (II : 185) 

Article IV, section 6 was unanimously agreed to by the Convention 
on August 9. (II : 231 ) On August 22, a prohibition of bills of attain- 
der and ex post facto laws was voted, the first unanimously and the 
second seven states to three. (II: 37G) On August 24, the Convention 
considered Article X, dealing with the Executive. It unanimously 
approved vesting tho power in a single person. (II: 401) It rejected, 
nine states to two, a motion for election “by the people” rather than 
by the Legislature. (II :402) It. then amended the provision to provide 
for “joint ballot” (seven states to four), rejected each state having 
one vote (five states to six), and added language requiring a majority 
of the votes of the members present for election (ten states to one) . 
(11:403) Gouverneur Morris proposed election by “Electors to be 
chosen by the people pf the several States,” wliicli failed five states 
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to six; then a vote on tho “Abstract question” of selection by electors 
failed; the States being ovenlv divided (four states for, four opposed, 
two divided, and Massachusetts absent) . (II : 401) 

On August 25, the clause giving tho President pardon power was 
unanimously amended so that cases of impeachment were excepted, 
rather than a pardon hot being pleadable in bar of impeachment. (II : 
419-20) 

On August 27, tho impeachment provision of Article X was unani- 
mously postponed at tho instance of Gouverneur Morris, who thought 
the Supreme Court an improper tribunal. (II : 427) A proposal to 
make judges removable by tho Executive on the application of the 
Scnato and IIouso was rejected, one state to seven. (II : 429) 

extradition: “iiioii misdemeanor” 

On August 28, tho Convention unanimously amended the extradi- 
tion clause, which referred to any person “charged with treason, felony 
or high misdemeanor in any State, who shall flee from justice” to 
strike “high misdemeanor” and insert “other crime.” The change 
was made “in order to comprehend all proper coses: it being doubtful 
whether ‘high misdemeanor’ had not a technical meaning too limited.” 
(11:443) 

FORUM FOR TRIAL OF IMPEACHMENTS 

On August 31, those parts of the Constitution that had been post- 
poned were referred to a committee with one member from each stote — 
the Committee of Eleven. (II : 473) On September 4, the Commit- 
tee reported to the Convention. It proposed that the Senate have power 
to try all impeachments, with concurrence of two-thirds of the mem- 
bers 'present required for a person to be convicted. Tho provisions con- 
cerning election of the President and his term in office were essentially 
what was finally adopted in the Constitution, except that the Senate 
wos given the power to choose among the five receiving the most elec- 
toral votes if none had a majority. (II : 496-99) The office of Vice 
President was created, and it was provided that he should be ex officio 
President of the Senate- “except when they sit to try the impeach- 
ment of the President, in which case the Chief Justice' shall preside.” 
(II :498) The provision for impeachment of the President was amend- 
ed to delete “corruption” as a ground for removal, reading: 

He shall bo removed from his office on impeachment by the 
House of Representatives, and conviction by the Senate, for 
treason, or bribery. ... (II :499) 

The Convention postponed the Committee’s provision making the 
Senate the tribunal for impeachments “in order to decide previously 
on the mode of electing the President.” (II :499) 

SELECTION OF THE PRESIDENT 

Gouverneur Morris explained “the reasons of the Committee and 
his own” for the mode of election of the President: 

The 1st was the danger of intrigue & faction if the appointing 
should be made by tlie Legislature. 2 the inconveniency of an 
ineligibility required by that mode in order to lessen its evils. 
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3 The difficulty of establishing a Court of Impeachments, 
other than the Senate which would not be so proper for the 
trial nor the other branch for the impeachment of the Presi- 
dent, if appointed by the Legislature, 4 No body had ap- 
peared to be satisfied with an appointment by the Legislature. 

5. Many were anxious even for an immediate choice by the 
people-^-6— the indispensible necessity of making the Ex- 
ecutive independent of the Legislature. (II :600) 

The “great evil of cabal was avoided” because the electors would vote 
at the same time throughout the country at. a great distance from each 
other: “Tilt, would be impossible also to corrupt them.” A conclusive 
reason, said Gouverneur Morris, for having the Senate the judge of im- 
peachments rather than the Supreme Court was that the Court “was to 
try the President after the trial of the impeachment.” (II :500) Objec- 
tions were made that the Senate would almost always choose the Presi- 
dent. Charles Pinckney asserted, “It makes the same body of men 
which will in fact, elect the President his Judges in case of an impeach- 
ment.” (II :501) James Wilson and Edmund Randolph suggested that 
the eventual selection should be referred to the whole legislature, not 
just the Senate; Gouverneur Morris responded that, the Senate was 
preferred “because fewer could thpn, say to the President, you owe 
your appointment to us. He thought the President would not depend 
so much on the Senate for his re-appointment as on his general good 
conduct.” (IT :502) Further consideration on the report was postponed 
until the following day. 

On September 5 mul 6. a substantial number of amendments were 
proposed. The most important, adopted bv a vote of ten states to 
one. provided that the House, rather than the Senate, should choose 
iu the event no person received a maiority of the electoral votes, with 
the representation from each state having one vote, and a quorum 
of two-thirds of the states bein" required. (II: 527-281 This amend- 
ment was supported as “lessening the aristocratic influence of the 
Senate.” in the words of George Mason. Earlier, James Wilson had 
criticized the report of the Committee of Eleven ns “having a danger- 
ous tendency to aristocracy: as throwing a dangerous power into 
the hands of the Senate.” who would have, in fact, the appointment 
of the President, and through his dependence on them the virtual 
appointment to other offices (including the judiciary), would make 
treaties, and would try all impeachments. “fT]hc Legislative. Execu- 
tive. & Judic.inrv powers are all blended in one branch of the Govern- 
ment. . . . fTlhe President will not be the mnn of the people as he 
ought to be. but the Minion of the Senate.” (II : 522-23) 

adoption op “man crimes and misdemeanors” 

On September 8. the Convention considered the clause referring 
to impeachment and removal of the President for treason and bribery. 
George Mason asked. “Why is the provision restrained to Treason & 
bribery only?” Treason as defined by the Constitution, he said, “will 
not reach many great and dangerous offenses. . . . Attempts to subvert 
the Constitution may not be Treason . . .” Not only was treason lim- 
ited, but it was “the more necessary to extend : the power of impeach- 
ments” because bills of attainder were forbidden. Mason moved to add 
“maladministration” after “bribery”. (II :550) 
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James Madison commented, “So vague a term will be equivalent 
to a tenure during pleasure of the Senate,” and Mason withdrew “mal- 
administration” and substituted “high crimes & misdemeanors . . . 
agst. the State.” This term was adopted, eight states to three. (II : 
550) 

TRIAL OP IMPEACHMENTS BY THE SENATE 

Madison then objected to trial of the President by the Senate and 
after discussion moved to strike the provision, stating a preference 
for a tribunal of which the Supremo Court, formed a part. lie objected 
to trial by the Senate, “especially as [the President] was to be im- 
peached by the other branch of the Legislature, and for any act 
which might be called a misdemeanor. The President under these 
circumstances was madoimproperly dependent.” (II : 551) 

Gouverneur Morris ( who had said of “maladministration” that, it 
would “not be put in force and can do no harm”; an election every 
four yea re would “prevent maladministration” II : 550) argued that 
no tribunal other than the Senate could bo trusted. The Supreme 
Court, ho said, “were too few in numlier and might, be warped or 
corrupted.” He was against a dependence of the executive on the 
legislature, and considered legislative tyranny the great danger. But, 
he argued, “there could be no danger that* the Senate would say 
untruly on their oaths that the President was guilty of crimes or 
facts, especially as in four years he can be turned out.” (II: 551) 
Charles Pinclniey opposed the Senate as the court of impeachments 
because it would make the President too dependent on the legislature. 
“If he opposes a favorite law, the two Houses will combine against 
him, and under the influence of heat and faction throws him out of 
office.” Hugh Williamson of North Carolina replied that there was 
“more danger of too much'lenjty than of too much rigour towards 
the President,” considering the number of respects in which the Senate 
was associated with the President. (II : 51) 

After Madison’s motion to strike out the provision for trial by the 
Senate failed, it was unanimously agreed to strike “State” and insert 
“United States” after “misdemeanors against.” “in order to remove 
ambiguity.” (II :551) It was then agreed to add : “The Vice-President 
and other Civil officers of the U.S. shall be removed from office on 
impeachment and conviction as aforesaid.” 

Gouverneur Morris moved to add a requirement that members of the 
Senate would be on oath in an impeachment trial, which was agreed 
to, and the Convention then voted, nine states to two, to agree to the 
clause for trial by the Senate. (II : 552-53) 

COMMITTEE ON STYLE AND ARRANGEMENT 

A five member Committee on Style and Arrangement was appointed 
by ballot to arrange and revise the language of the articles agreed to 
by the Convention. (11:553) The Committee reported a draft on Sep- 
tember 12. The Committee, which made numerous changes to shorten 
and tighten the language of the Constitution, had dropped the expres- 
sion “against the United States” from the description of grounds for 
impeachment, the clause read, “The president, vice-president, and 
all civil officers of the United States, shall be removed from office on 
impeachment for, and conviction of treason, bribery, or other high 
Crimes and Misdemeanors.” (II : 600) 
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8U8PBN8IOX UPON IMPEACHMENT 

On September 14, John Rutledge and Gouverneur Morris moved 
“that persons impeached be suspended from their office until they bo 
tried and acquitted. (II : 612) Madison objected that the President was 
already made too dependent on the legislature by the power of one 
branch to try him in consequence of an impeachment by the other. 
Suspension he argued, “will put him in the power of one branch only,” 
which can at any moment voto a temporary removal of the President 
in order “to make way for the functions or another who will bo more 
favorable to their views.” The motion was defeated, three states to 
eight. (II: 613). 

No further changes were made with respect to the impeachment 
provision or the election of the President. On September 15, the Con* 
stitution was agreed to, and on September 17 it was signed and the 
Convention adjourned. (II : 650) 



APPENDIX B 

Ameiucax Impeachment Cases 

1. SENATOR WILLIAM BLOUNT (1707-1700) 

a. Proceedings in the House 

The House Adopted a resolution in 1797 authorizing a select com* 
mittcc to examine a presidential message and accompanying papers 
regarding the conduct of Senator Blount. 1 The committee reported 
a resolution that Blount “bo impeached for high crimes and misde- 
meanors,” which was adopted without debate or division. 8 

h. Articles of Impeachment 

Five articles of impeachment were agreed to by the House without 
amendment (except ft “mere verbal one”). 8 

Article I charged that Blount, knowing that the United States was 
at peace with Spain and that Spain and Great Britain were at war with 
each other, “but disregarding the duties and obligations of his high 
station, and designing and intending to disturb the peace and tran- 
quillity of the Unitea States, and to violate and infringe the neutral- 
ity thereof,” conspired and contrived to promote a hostile military 
expedition against the Spanish possessions of Louisiana, and Florida, 
for the purpose of wresting them from Spain and conquering them 
for Great Britain. This was alleged to bo “contrary to the duty of his 
trust and station as a Senator of the United States, in violation of 
tho obligations of neutrality, and against the laws of the United States, 
and the peace and interests thereof.” 

Article II charged that Blount knowing of a treaty between the 
United States ana Spain and “disregarding his high station, and 
the stipulations of the . . . treaty, and the obligations of neutrality,” 
conspired to engage the Creek and Cherokee nations in the expedition 
against Louisiana and Florida. This was alleged to be contrary to 
Blount’s duty of trust and station as a Senator, in violation of the 
treaty and of the obligations of neutrality, and against the laws, 
peace, and interest of the United States. 

Article III alleged that Blount., knowing that the President was em- 
powered by act of Congress to appoint temporary agents to reside 
among the Indians in order to secure the continuance of their friend- 
ship and that the President had appointed a principal temporary 
agent, “in the prosecution of his criminal designs and of liis conspira- 
cies” conspired and contrived to alienate the tribes from the Presi- 
dent’s agent and to diminish and impair his influence with the tribes, 
“contrary to the duty of his trust and station as a Senator and the 
peace anil interests of the United States.” 


* a Annals op Coxo. 440-41 (1707). 

* Id. 450. 
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Article IV charged that Blount, knowing that the Congress had 
made it lawful for tho President to establish trading posts with the 
Indians and that tho President had appointed an interpreter to serve 
ns assistant post trader, conspired and contrived to seauco the inter- 
preter from his duty and trust and to engage him in the promotion 
and execution of Blount’s criminal intentions and conspiracies, con- 
trary to tho duty of his trust and station ns a Senator and against 
tho laws, treaties, peaco and interest of the United States, 

Article V charged that Blount, knowing of the boundary line 1)0- 
twoen the United States and the Cherokee nation established bv treaty, 
in further prosecution of his criminal designs and conspiracies and 
tho more effectually to accomplish his intention of exciting tho Chero- 
kces.to commence hostilities against Spnin, conspired and contrived to 
diminish and impair tho confidence of the Cherokee nation in tho gov- 
ernment of tho United States and to create discontent and disaffec- 
tion among tho Cherokeos in relation to tho boundary line. This was 
alleged to bo against Blount’s duty and trust as a Senator and against 
impeachment was dismissed. 

c. Proceeding 8 in the Senate 

Before Blount’s impeachment, the Senate had expelled him for “hav- 
ing been guilty of a high misdemeanor, entirely inconsistent with his 
public trust and dutv as a Senator.” 4 At the trial a plea was interposed 
on behalf of Blount to the effect that (1) a Senator was not a “civil 
officer,” (2) having already been expelled, Blount was no longer im- 
peachable, and (3) no crime or misdemeanor in the execution of the 
office, had been alleged. The Senate voted 14 to 11 that tho plea was 
sufficient in law that the Senate ought not to hold jurisdiction. 5 The 
impeachmeht was dismissed. 

2. DISTRICT JUDGE JOHN PICKERING (1803-1804) 

a. Proceedings in the House 

A message received from the President of tho United States, regard- 
ing complaints against Judge Pickering, was referred to a select com- 
mittee for investigation in 1803.® A resolution that. Pickering be 
impeached “of high crimes and misdemeanors” was reported to the full 
House the same year and adopted by a vote of 45 to 8. T 

h. Articles of Impeachment 

A select committee was appointed to draft articles of impeachment. 8 
The House agreed unanimously and without amendment to the four 
articles subsequently reported.® Each article alleged high crimes and 
misdemeanors by Pickering in his conduct of an admiralty proceeding 
by the United States against a ship and merchandise tliat allegedly 
had been landed without the payment of duties. 

Article I charged that Judge Pickering, “not regarding, but with 
intent, to evade” an act of Congress, had ordered the ship and mer- 
chandise delivered to its owner without the production of any certifi- 

‘ M. 43-44. 
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cato that, the duty on the ship or the merchandise had been paid or 
secured, “contrary to [Pickering’s] trust' and duty as judge . . and 
to the manifest injury of [the] revenue.” 10 

Article II charged that PicKering, “with intent to defeat the just 
claims of the United States,” refusedto hear the testimony of witnesses 
produced on behalf of the United States and, without hearing testi- 
mony, ordered the ship and merchandise restored to the claimant “con- 
trary to his trust and duty, as judge of the said district court, in viola- 
tion of the laws of the United States, and to the manifest injury of 
their revenue.” 11 

Article III charged that Pickering^ “disregarding the authority of 
the laws, and wickedly meaning and intending to injure the revenues 
of the United States, and thereby to impair the public credit, did 
absolutely and positively refuso to allow” the appeal of the United 
States on the admiralty proceedings, “contrary to his trust and duty 
ns judge of the said district court, against the laws of the United 
States, to the great injury of the public revenue, and in violation of 
the solemn oath which he had taken to administer equal and impartial 
justice.” 1 * 

Article IV charged : 

That whereas for the duo, faithful, and impartial adminis- 
tration of justice, temperance and sobriety arc essential quali- 
ties in the character of a judge, yet the said John Pickering, 
being a man of loose morals and intemperate habits, . . . did 
appear upon the bench of the said court, for the purpose of 
administering justice [on the same dates as the conduct 
charged in articles I-III] , in a state of total intoxication, . . . 
and aid then and there frequently, in a most profane and in- 
decent manner, invoke the name of the Supreme Being, to the 
evil example or all the good citizens of the United States, and 
was then and there guilty of other high misdemeanors, dis- 
graceful to his own character as a judge, and degrading 
to the honor and dignity of the United States. 1 * 

c. Proceedings in the Senate 

The Senate convicted Judge Pickering on each of the four articles 
by a vote of 19 to 7. 14 

d. Miscellaneous 

The Senate heard evidence on the issue of Judge Pickering’s sanity, 
but refused by a vote of 19 to 9 to postpone the trial. 18 


3. justice Samuel chase (1804-isob) 
a. Proceedings in the House 

In 1804 the House authorized a committee to inquire into the con- 
duct of Supreme Court Justice Chase. 18 On the same day that Judge 
Pickering was convicted in the Senate, the House adopted by a vote of 
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peached of “high crimes and misdemeanors. 17 

b. Articles of Impeachment 

After voting separately on each, tho House adopted eight articles. 1 * 

Article I charged that, “unmindful of the solemn duties of his office, 
and contrary to the sacred obligation by which ho stood bound to dis- 
charge them ‘faithfully and impartially, and without respect to per- 
sons’ [a quotation from tho judicial oath prescribed by statutoj,” 
Chase, in presiding over ft treason trial in 1800, “did, in his judicial 
capacity, conduct himself in a manner highly arbitrary, oppressive 
and unjust” by: 

(1) delivering a. written opinion on the applicable legal definition 
of treason before tho defendant’s counsel had bcon heard: 

(2) preventing counsel from citing certain English cases and IJ.S. 
statutes ; and 

(3) depriving tho defendant of his constitutional privilege to argue 
tho law to the jury and “endeavoring to wrest from tho jury their 
indisputable right to hear argument and determine upon the question 
of law, as well as the question of fact” in reaching their verdict. 

In consequence of this “irregular conduct” by Chase, the defendant 
was deprived of his Sixth Amendment rights and was condemned to 
death without having been represented by counsel “to tho disgrace of 
tho character of the American bench, in manifest violation of law and 
justice, and in open contempt of the. rights of juries, on which ulti- 
mately, rest the liberty and safety of the people.” 10 

Article II charged that, “prompted by a similar spirit of persecu- 
tion and injustice,” Chase had presided over a. trial in 1800 involving 
a violation of the Sedition Act of 1798 (for defamation of tho Presi- 
dent, and, “with intent to oppress mid procure the conviction” of 
tho defendant, allowed an individual to serve on the jury who wished 
to be excused liccauso he had made up his mind as to whether tho pub- 
lication involved was libelous. 20 

Article III charged that, “with intent to oppress and procure the 
conviction” of tho defendant in the Sedition Act prosecution, Chase 
refused to permit a witness for tho defendant to testify “on pretenso 
that tho said witness could not prove tho truth of the whole of one of 
the charges contained in the indictment, although the said charge em- 
braced more than one fact.” 21 

Article IV charged that Chases conduct throughout the trial was 
“marked by manifest injustice, partiality, and intemperance”: 

(1) in compelling defendant’s counsel to reduce to writing for 
tho court’s inspection the questions they wished to ask the witness 
referred to in article III ; 

(2) in refusing to postpone the trial although an affidavit had 
been filed stating the absence of material witnesses on behalf of 
the defendant; 

(3) in using “uriusual 2 rude and contemptuous expressions” to 
defendant’s counsel and in “falsely insinuating” that they wished 
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to excite public foal’s and indignation and “to produce that insub- 
ordination to law to which the conduct of the judge did, at the 
same time, manifestly tend” ; 

(4) in “repeated and vexatious interruptions of defendant’s 
counscj, which induced them to withdraw from the case”: and 
(51 in manifesting “an indecent solicitude” for the defendant's 
conviction, “unbecoming even a public prosecutor, but highly dis- 
graceful to the character of a judge, as it was subversive of jus- 
tice.” ** 

Article V charged that Chase hod issued a bench warrant rather 
than a summons in tho libel case, contrary to law. 23 

Article VI charged that Chase refused a continuance of the libel 
trial to tho next, term of court, contrary to law and “with intent to 
oppress and procure tho conviction” of tho defendant.* 4 

Article VII charged that Chase, “disregarding tho duties of his of- 
fico ? did descend from the dignity of a judgo and stoop to the level of 
an informer” by refusing to discharge a grand jury and by charging 
it to investigate a printer for sedition, with intention to procure tho 
prosecution of the printer, “thereby degrading his high judicial func- 
tions and tending to impair the public confidence in. and respect for, 
tho tribunals of justice, so essential to the general welfare.” 24 

Article VIII charged that Chase, “disregarding the duties and dig- 
nity of his judicial character,” did “pervert his official right and duty 
to address” a grand jury by delivering “an intemperate and inflam- 
matory political haranguo with intent to excite the fears and resent- 
ment” of tho grand jury and the people of Maryland against their 
state government and constitution, “a conduct highly censurable in 
any, but peculiarly indecent and unbecoming” in a Justice of the Su- 
premo Court-. Tins article also charged that Chase endeavored “to 
excite tho odium” of the grand jury and the people of Maryland 
against the government of the United States “by delivering opinions, 
which, even if the judicial authority were competent to their expres- 
sion, on a suitable occasion and in a proper manner, were at that time, 
and as delivered by him, highly indecent, extra-judicial, and tending 
to prostitute tho high judicial character with which ho was invested, to 
the low purpose of an electioneering partisan.” 20 

c. Proceedings in the Senate 

Justice Chase was acquitted on each article by votes ranging from 
0-34 not guilty on Article V to 19-15 guilty on Article YIII. 21 

4. DISTRICT JUDGE JAME8 II. PECK (1830-1831) 

a. Proceedinigs in the Ilouse 

The House adopted a resolution in 1830 authorizing an inquiry re- 
specting District Judgo Peck. 28 Tho Judiciary Committee reported 
a resolution that Peck “bo impeached of high misdemeanors in office” 
to the Ilouse, which adopted it by a vote of 123 to 49. 2# 
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b. Article of Impeachment 

After the House voted in favor of impeachment, a committee was 
appointed to prepare articles. The singlo article proposed and Anally 
adopted by the House charged that Peck^ “unmindful of the solemn 
duties of his station.” and “with interest in wrongfully and unjustly 
to oppress, imprison, and otherwise injure” an attorney who had pub- 
lished a newspaper article criticizing one of the judge’s opinions, had 
brought the attorney beforo the court and, under “the color and pre- 
tences” of a contempt proceeding, had caused the attorney to be im- 
prisoned brieAy ana suspended from practice for eighteen months. 
The House charged that Peck’s conduct resulted in “the great dis- 
paragement of public justice, the abuse of judicial authority, and . . . 
tho subversion of the liberties of the people of the United States.” 80 

c. Proceedings in the Senate 

The trial in tho Senate focused on two issues. One issue was whether 
Peck, by punishing the attorney for writing a newspaper article, had 
exceeded the limits of judicial contempt power under Section 17 of 
the Judiciary Act of 1789. The other contested issue was the require- 
ment of proving wrongful intent. 

Judge Peck was acquitted on the single article with twenty-one Sen- 
ators voting in favor of conviction ana twenty-two Senators against. 81 

5. DISTniCT JUDOB WE8T H. HUMPHREYS (1862) 

a. Proceedings in the House 

A resolution authorizing an inquiry by the Judiciary Committee 
respecting District Judge Humphreys was adopted in 1862. 82 Hum- 
phreys was subsequently impeached at tho recommendation of the in- 
vestigating committee. 88 

b. Articles of Impeachment 

Soon after the adoption of the impeachment resolution, seven articles 
of impeachment were agreed to by the House without debate. 84 

Article T charged that in disregard of his “duties as a citizen . . . 
and unmindful of the duties of his . . . office” as a judge, Hum- 
phreys “endeavor[ed] by public speech to incite revolt and rebellion” 
against the United States; and publicly declnred that the people of 
Tennessee had the right to absolve themselves of allegiance to the 
United States. 

Article II charged that, disregarding his duties as a citizen, his 
obligations as a judge, and the “good behavior” clause of the Consti- 
tution, Humphreys advocated and agreed to Tennessee’s ordinance 
of secession. 

Article III charged that Humphreys organized armed rebellion 
against the United States and waged war against them. 

Article IV charged Humphreys with conspiracy to violate a civil 
war statute that made it a criminal offense “to oppose by force the 
authority of the Government of the United States.” 

*/< I. 869. For text of article, see H.E. Jooa., 21st Gong., 1st Seas. 591-06 (1830). 
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Article T T charged that, with intent to prevent the administration 
of tlm laws of the United States and to overthrow the authority of the 
United States, Humphreys had failed to perform his federal judicial 
duties for nearly a year. 

Article T7 alleged that Judge Humphreys had continued to hold 
court in his state, calling it the district coUrt of the Confederate States 
of America. Article VI was divided into three specifications, related to 
Humphreys’ acts while sitting ns a Confederate judge. The first speci- 
fication cliarged that. Humphreys endeavored to cooreo a Union sup- 
porter to swear allegiance to the Confederacy. The second charged 
that ho ordered the confiscation of private property on behalf of the 
Confederacy. The third charged that he jniled Union sympathizers 
who resisted the Confederacy. 

Article VII charged that while sitting ns n Confederate judge, Hum- 
phreys unlawfully arrested and imprisoned a Union supporter. 

c. Proceedings in the Senate 

Humphreys could not 1m personally served with the impeachment 
summons because he had fled Union territory.** He neither appeared at 
the trial nor contested the charges. 

The Senate convicted Humphreys of all charges except the con- 
fiscation of property on behalf of tlie Confederacy, which several Sen- 
ntora stated had not been properly proved.* 6 The vote ranged from 
.*18-0 guilty on Articles I and IV to 11-24 not guilty on specification 
two of Article VI. 


o. rnusiDEXT Axnrnnv joiixrox (I807-18O8) 
a. Proceedings in the House 

The House adopted a rasolution in 1807 authorizing the Judiciary 
Committee to inquire into the conduct of President Johnson.** A ma- 
jority of the committee recommended impeachment,* 6 but the House 
voted against the resolution. 108 to o7.** In 18C8, however, the House 
authorized an inquiry by the Committee on Reconstruction, which 
reported an impeachment resolution after President Johnson had re- 
moved Secretary of War Stanton from office. The House voted to im- 
peach, 128— 17. 60 

h. Articles of Impeachment 

Nine of the eleven articles drawn by a select committee and adopted 
by the House related solely to the President's removal of Stanton. The 
removal allegedly violated the racently enacted Tenure of Office Act,* 1 
which also categorized it as a “high misdemeanor.” 42 

The House voted on each of the first nine articles separately ; the 
tenth and eleventh articles were adopted the following day. 

A rticle I charged that Johnson, 
unmindful of the high duties of his office, of his oath of office, 
and of the requirement of the Constitution that I 10 should 
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toko cure tlmt the laws bo faithfully executed, did unlawfully 
and in violation of the Constitution and laws of the United 
States, issue an order in writing for the removal of Edwin M. 
Stanton. 

Article / concluded that President Johnson had committed “ a high 
misdemeanor in office.” 45 

Articles II and III characterized the President’s conduct in the same 
terms but charged him with the allegedly unlawful appointment of 
Stanton’s replacement. 

Article IV charged that Johnson, with intent, unlawfully conspired 
with the replacement for Stanton and Members of the House of Rep- 
resentatives to “hinder and prevent” Stanton from holding his office. 

Article T\ a variation of the preceding article, charged a conspiracy 
to prevent the execution of the Tenure of Office Act, in addition to a 
conspiracy to prevent Stanton from holding his office. 

Article VI charged Johnson with conspiring with Stanton’s des- 
ignated replacement, “by force to seize, take and possess” government 
property in Stanton’s possession, in violation of both an “act to define 
and punish certain conspiracies” and the Tenure of Office Act. 

Article VII charged the same offense, but as a violation of the 
Tenure of Office Act only. 

Article VIII alleged that Johnson, by appointing a new Secretary 
of AVar, had, “with intent unlawfully to control the disbursements of 
the moneys appropriated for the military service and for the Depart- 
ment of War,” violated the provisions of the Tenure of Office Act. 

Article IX charged that Johnson, in his role as Commander in Chief, 
had instructed the General in charge of the military forces in Wash- 
ington that part of the Tenure of Office Act was unconstitutional, 
with intent to induce the General, in his official capacity as commander 
of the Department of Washington, to prevent the execution of the 
Tenure of Office Act. 

Article X, which was adopted by amendment after the first nine 
articles, alleged that Johnson, 

unmindful of the high duties of his office and the dignity 
and proprieties thereof, . . . designing nnd intending to set 
aside the rightful authority and powers of Congress, did at- 
tempt to bring into disgrace, ridicule, hatred, contempt, and 
reproach, the Congress of the United States, [and] to impair 
and destroy the regard and respect of all good people . . . 
for the Congress and legislative power thereof . . . 

by making “certain intemperate, inflammatory, and scandalous ha- 
rangues.” In addition 1 the same speeches were alleged to have brought 
the high office of the President into “contempt, ridicule, and disgrace, 
to the great scandal of all good citizens.” 

Article XI combined the conduct charged in Article X and the nine 
other articles to allege that Johnson had attempted to prevent the 
execution of both the Tenure of Office Act and an act relating to army 
appropriations by unlawfully devising nnd contriving means by which 
ho could remove Stanton from office. 


“For text of articles, see Cos. Globe, 40th Cong., 2d Seas. 1603-18, 1042 (1808). 
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c. Proceedings in the Senate 

Tho Senate voted only on Articles II, III, and XI, and President 
Johnson was acauitted on each : 35 guilty — 19 not guilty, one vote short 
of the two-thiras required to convict. 44 

d. Miscellaneous 

All of tho articles relating to tho dismissal of Stanton alleged in- 
dictable offenses. Article X did not allege an indietablo offense, but this 

- article was never voted on by the Senate. 

***• * 

7. DISTRICT JUDGE MARK II. DELAIIAY (1873) 

a. Proceedings in the House 

A resolution authorizing an inquiry by the Judiciary Committee 
respecting District Judge Delohay was adopted by the House in 1872. 48 
In 1873 tho committee proposed a resolution of impeachment for “high 
crimes and misdemeanors in office,” which tho House 48 adopted. 

b. Subsequent Proceedings 

Dolahay resigned before articles of impeachment were prepared, 
nnd the matter was not pursued further by the House. The charge 
ngainst him bad been described in the House as follows : 

The most grevious charge, and that which is beyond all 
question, was that his personal habits unfitted him for the 
judicial office, that he was intoxicated off the bench ns well 
ns on the bench. 44 

8. SECRETARY OP WAR WILLIAM W. BELKNAP (1878) 

a. Proceedings in the House 

In 1876 the Committee on Expenditures in the War Department 48 
unanimously recommended impeachment of Secretary Belknap “for 
high crimes and misdemeanors while in office,” and the House unani- 
mously adopted the resolution. 48 

b. Articles of Impejehment 

Five articles of impeachment were drafted by the Judiciary Com- 
mittee 60 nnd adopted by the House, all relating to Belknap’s allegedly 
corrupt appointment or a military post trader. The House agreed to 
tho articles as a group, without voting separately on each. 51 
Article I charged Belknap with “high crimes and misdemeanors in 
r office” for unlawfully receiving sums or money, in consideration for tho 

appointment, made by him as Secretary of War. 82 

Article II charged Belknap with a “high misdemeanor in office” for 
“willfully, corruptly, and unlawfully” taking and receiving money in 
return for tho continued maintenance of the post trader. 83 

Article III charged that Belknap was “criminally disregarding his 
duty as Secretary cf War, and basely prostituting his high office to 

« Co no. Globe Supp., 40th Cong., 2d Se«8. 415 (1868). 

** Coho. Globe, 42d Cong., 2d Sess. 1808 (1872). 

<* Cono. Globe, 42d Cong., 3d Sess. 1900 (1878). 

Id, 

44 The Committee was authorised to investigate the Department of the Army generally. 
13 CONO. Rec. 414 (1876). 

44 14 CONO. REC. 1420-33 (1876). 

» 15 Cono. Rec. 2081-82 (1376). 
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his lust for private gain,” when lie “unlawfully mul corruptly” con- 
tinued his appointee in office, “to the great injury and damage of the 
officers and soldiers of the United States" stationed at the military 
post. The maintenance of the trader was also alleged to ho “against 
public policy, and to tho great disgrace and detriment of the public 
service. 54 

Article IV alleged seventeen separate specifications relating to Bel- 
knap's appointment and continuance in office of the post trader. 55 

Article V enumerated the instances in which Belknap or his wife 
had corruptly received ‘'divert large sums of money.” 56 

c. Proceedings in the Senate 

Tho Sennte failed to convict Belknap on any of tho articles, with 
votes on the articles ranging from 35 guilty— 25 not guilty to 37 
guilty— 25 not guilty. 44 

d. Miscellaneous 

In the Senate trial, it was argued that because Belknap had resigned 
prior to his impeachment the case should be dropped. Tho Senate, 
by a vote of 37 to 20, decided that Belknap was amenable to trial by 
impeachment. 88 Twenty-two of the Senator voting not guilty on ouch 
article, nevertheless indicated that in their view tho Senate had no 
jurisdiction. 59 


0. DISTRICT JUDGE CHARLES SWAYXB (1003-1005) 


а. Proceedings in the Ilouse 

The House adopted a resolution in 1003 directing an investigation 
by tho Judiciary Committee of District Judge Swayne. 60 The com- 
mittee held hearings during tho nest year, and reported a resolution 
that. Swayne be impeached “of high* crimes and misdemeanors’ in 
late 190I. 61 The Ilouse agreed to the resolution unanimously. 

б. Articles of Impeachment 

After the vote to impeach, thirteen articles were drafted and ap- 
proved by the House in 1905. 82 However, only the first twelve articles 
were presented to the Senate. 68 

Article I charged that Swayne had knowingly filed a false certificate 
and claim for travel expenses while serving as a visiting judge, “where- 
by he has been guilty of a high crime and misdemeanor in said office.” 

Articles II and III charged that Swayne, having claimed and re- 
ceived excess travel reimbursement for other trips, had “misbehaved 
.himself and was and is guilty of a high crime, to wit, the crime of ob- 
taining money from the United States by a false pretense, and of a 
high misdemeanor in Office.” 

Articles IV and V charged that Swayne, having appropriated a pri- 
vate railroad car that was under the custody, of a receiver of his court 


M/rf. 

«/<f. 

« Id. 2160. 

» 19 Coko. Rec. 343-57 (1876). 

“ Id, 76. 
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*89 Coho. Bec. 247-48 (1904). 

* H.R. Ref. No. 8477, 58th Cony., 8d SesB. (1905). 
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niul used the car, its provisions, and a porter without making com- 
pensation to the railroad, “was and is guilty of an abuse of judicial 
power and of a high misdemeanor in office.” 

Articles VI and VII charged that for periods of sis years and nine 
years, Judge Swayne had not been a bona fide resident of his judicial 
district, in violation of a statute requiring every federal judge to reside 
in his judicial district. Tho statute provided that“for offending against 
this provision [tho judge] shall bo deemed guilty of a high misde- 
meanor.” The articles charged that Swayne “willfully and knowingly 
violated” this law and “was and is guilty of a high* misdemeanor in 
office.” 

Articles VIII, IX, X, XI and XI I charged that Swayne improperly 
imprisoned two attorneys and a litigant for contempt of court. Articles 
VIII and X alleged that the imprisonment of the attorneys was done 
“maliciously and unlawfully” and Articles IX and XI charged that 
these imprisonments were done “knowingly and unlawfully.’' Article 
XI charged that tho private person was imprisoned “unlawfully and 
knowingly.” Each of these five articles concluded by charging tliat by 
so acting,* Swayne had "misbehaved himself in his office as judge and 
was and is guilty of an abuse of judicial power and a high misdemeanor 
in office.” 

c. Proceedings in the Senate 

A majority of the Senate voted acquittal on all articles. 01 

10. CIRCUIT JUIXiF. IIOBKRT W. ARCIIlUI.D (1012-1018) 

a. Proceedings in the House 

The House authorized an investigation by the Judiciary Commit- 
tee on Circuit Judge Archbald of tho Commerce Court in 1912. 05 The 
Committee unanimously reported a resolution that Archbald be im- 
peached' for “misbehavior and for high crimes and misdemeanors.” 
and the House adopted tho resolution, 223 to l. 06 

h. Articles of Impeachment 

Thirteen Articles of impeachment were presented and adopted 
simultaneously with the resolution for impeachment. 

Article I charged that Archbald “willfully, unlawfully, and cor- 
ruptly took advantage of his official position .* . . to induce and influ- 
ence the officials” of a company with litigation pending before his 
court to enter into a contract with Archbald and his business partner 
to sell them assets of a subsidiary company. The contract was allegedly 
profitable to Archbald. 01 

Article II also charged Ai*chbald with “willfully, unlawfully, and 
corruptly” using his ]>osition as judge to influence a litigant then 
beforo the Interstate Commerce Commission (who on appeal would 
be before the Commerce Court) to settle the case and purchase stock. 08 

Article III charged Archbald with using his official position to ob- 
tain a leasing agreement front a party with suits pending in tho Com- 
merce Court. 09 

M Id. 8467-72. 

“48 CONO. ReC. 5242 (1912). 

“ Id. 8933. 
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Article IV nlleged “gross nml improper conduct” in tlinfc Archbald 
lmd (in another suit pending in the Commerce Court) secretly, 
wrongfully, nml unlawfully” requested an attorney to obtain an ex- 
planation ‘of eertnin testimony from a witness in tho ease, and sub- 
sequently requested argument- in support of certain contentions fiom 
tho snmo attorney, all “without tho knowledge or consent” of the op- 
posing pnrty. 70 . 

Art irk V charged Archbnld with accenting “a gift, reward or pres- 
out” from n person for whom Arohbftld had ft t tempted to gftin ft fav- 
orable lousing agreement with ft potentiftl litigant in Ai i chbftlds 
court*" 1 

Article VI ngniii charged improper use of Archbald’s influence os a 
judge, this tiino with respect to a purchase of an interest in land. 

Articles VII through XII referred to Arclibald’s conduct during Ins 
tenure ns district court judge. These articles alleged improper and un- 
becoming conduct constituting “misbehavior” and “gross misconduct’ 
in office stemming from the misuse of his position ns judge to influence 
litigants before his court, resulting in personal gain to Archbald. lie 
was also charged with accepting “large sum of money” from people 
likely “to l>o interested in litigation” in his court, and such conduct 
was alleged to “bring his . . . oflico of district judge into disrepute. 7 
Archbald was also charged with accepting money “contributed . . . by 
vftrious attorneys who were practitioners in the sftkl court 55 ; and ftp- 
pointing and mftintftining fts jury commissioner mi attorney whom he 
knew to be general counsel for a potential litigant. 73 < 

Article XIII summarized Archbald’s conduct both ns district court 
judge and commerce court judge, charging that Archbald had used 
these offices “wrongfully to obtain credit,” and charging that, he had 
used the latter office to affect “various and diverse contracts and agree- 
ments,” in return for which he had received hidden interests in said 
contracts, agreements, and properties. 74 

c. Proceedings in the Senate 

Tho Senate found Archbnld guilty of the charges in five of the 
thirteen articles, including the catch-nil thirteenth. Archbnld was re- 
moved from offico and disqualified from holding any future office. 75 


u. nisnucT juixie georoe w. English ( 1025-1 020 
a. Proceedings in the House 

The House adopted a resolution in 1025 directing an inquiry into 
the official conduct of District. Judge English. A subcommittee of the 
Judicinry Committee took evidence in 1025 and recommended impeach- 
ment. 70 In March 1026, the Judiciary Committee reported an impeach- 
ment resolution and five articles of impeachment. 77 The House adopted 
the impeachment resolution and the articles by a vote of 000 to 02.'* 
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Judge 'English resigned six days before the date set for trial in the 
Senate. The IIouso Managers stated that the resignation in no way 
affected the right of the Senato to try the charges, but recomiilci.dea 
that the impeachment proceedings be discontinued.™ The recommen- 
dation was accepted by the House, 290 to 23. s0 

b. Articles of Impeachment 

Article I charged that Judge English “did on divers and various 
occasions so abuse the powers of his high office that ho is hereby 
charged with tyranny and oppression, whereby he has brought the 
administration of justice in [his] court . . . into disrepute, and . . . 
is guilty of misbehavior falling under the constitutional provision ns 
ground for impeachment and removal from office.” The article alleged 
that the judge had “willfully, tyrannically, oppressively and unlaw- 
fully” disbarred lawyers practicing before him, summoned state and 
locnl officials to his court in an imaginary case and denounced them 
with profane language, and without sufficient cause summoned two 
newspapermen to his court and threatened them with imprisonment. 
It was also alleged that Judge English stated in open court that if he 
instructed a jury that, a man was guilty and they did not find him 
guilty, lie wouUrsend the jurors to jail. 

Article II charged that Judge English knowingly entered into an 
“unlawful and improper combination” with a referee in bankruptcy, 
appointed by him, to control bankruptcy proceedings in his dis- 
trict for the* benefit and profit of the judge and his relatives and 
friends, and amended the bankruptcy rules of his court to enlarge tho 
authority of tho bankruptcy receiver, with a view to his own benefit. 

Article III charged that Judge English “corruptly extended favorit- 
ism in diverse matters,” “witn the intent to corruptly prefer” tho 
referee in bankruptcy, to whom English was alleged to be “Under great 
obligations, financial and otherwise.” 

Article IV charged that Judge English ordered bankruptcy funds 
within the jurisdiction of his court to be deposited in banks of which he 
was a stockholder, director and depositor, and that the judge entered 
into an agreement with each bank to designate the bank a depository 
of interest-free bankruptcy funds if the bank would employ tlie judge’s 
son as a cashier. These actions were stated to have been taken “with the 
wrongful and unlawful intent to use the influence of his . . . office as 
judge for the personal profit of himself” and his family and friends. 

Article V alleged that Judge English’s treatment of members of the 
bar and conduct in his court during his tenure had been oppressive to 
both members of the bar and their clients and had deprived the clients 
of their rights to be protected in liberty and property. It also alleged 
that Judge English “at diverse times anti places, while acting ns such 
judge, did disregard the authority of the laws, and . . . did refuse to 
allow . . . the benefit of trial by jury, contrary to his . . . trust and duty 
ns judge of said district court, against the laws of the United States 
and in violation of the solemn oath which he had taken to administer 
equal and impartial justice.” Judge English’s conduct in making deci- 
sions and orders was alleged to bo such “ns to excite fear and distrust 
and to inspire a widespread belief, in and beyond his judicial district 

"08 COKO. ItEC. 207 (1020). 
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. . . that causes were not decided in said coitt’t according to their 
merits,” “[a]ll to the scandal and disrepute” of his court and the ad- 
ministration of justice in it. This “course of conduct” was alleged to be 
“misbehavior” and “a misdemeanor in office.” 

c. Proceeding * in the Senate 

The Senate, being informed by the Managers for the House that the 
House desired to discontinue the* proceedings in view of the resignation 
of Judge English, approved a resolution dismissing the proceedings 
by a vote of 70 to 9.« 

12. DISTRICT JUDGE 1IAR0I.D LOUDERBACK (1032-1033) 

a. Proceedings in the House 

A resolution directing an inquiry into the official conduct of District 
Judge Louderback was adopted by the House in 1032. A subcommittee 
of the Judiciary Committee took evidence. The full Judiciary Com- 
mittee submitted a report in 1933, including a resolution that the evi- 
dence did not warrant impeachment, and a brief censure of the Judge 
for conduct prejudicial to the dignity of the judiciary. 82 A minority 
consisting of five Members recommended impeachment and moved five 
articles of impeachment from the floor of the House. 83 The five articles 
were adopted as a group by a vote of 183 to 143. 84 

h. Articles of Impeachment 

Article I charged that Louderback “did ... so abuse the power 
of his high office, that he is hereby charged with tyranny and oppres- 
sion, favoritism and conspiracy, whereby he has brought the admin- 
istration of justice in the court of which he is a judge into disrepute, 
and by his conduct is guilty of misbehavior.” It alleged that Louder- 
back used “his office and power of district judge in his own personal 
interest” by causing an attorney to be appointed as a receiver in bank- 
ruptcy at the demand of a person to whom Louderback was under 
financial obligation. It was further alleged that the attorney had re- 
ceived “large and exorbitant fees” for his services; and that these fees 
had been passed on to the person whom Louderbnck was to reimburse 
for bills incurred on Louderback’s behalf. 

Article II charged that Louderback had allowed excessive fees to a 
receiver and an attorney, described as his “personal and political 
friends and associates,” and had unlawfully made an order conditional 
upon the agreement of the parties not to appeal from the allowance of 
fees. This was described as “a course of improper and unlawful 
conduct as a Judge.” It was further alleged that Louderback “did not 
give his fair, impartial, and judicial consideration” to certain objec- 
tions; artd that he “was and is guilty of a course of conduct oppressive 
and unjudicial.” 

Article III charged the knowing appointment of an unqualified per- 
son as a receiver, resulting in disadvantage to litigants in his court. 

Article IV charged that “misusing the powers of his judical office 
for the sole purpose of enriching” the unqualified receiver mentioned 
in Article III, Louderback failed to give “fair, impartial, and judicial 


«M. 344.348. , 
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consideration” to an application to discharge the receiver ; that “sitting 
in a part of the court to -which he had not been assigned at the time, 
he took jurisdiction of a case although knowing that the facts and 
law compelled dismissal; and that this conduct was “filled with 
partiality and favoritism” and constituted “misbehavior” and a “mis- 
demeanor in office.” 

Article F, as amended, charged that “the reasonable and probable 
result” of Louderback's actions alleged in the previous articles “has 
been to create a general condition of widespread fear and distrust and 
disbelief in the fairness and disinterestedness” of his official actions. 
It further alleged that the “general and aggregate result” of the con- 
duct had been to destroy confidence in Loucerback’s court, “which for 
a Federal judge to destroy is a crime and misdemeanor of the highest 
order.” 88 

c. Proceedings in the Senate 

A motion by counsel for Judge Loudcrback to make the original 
Articlo V more definite was consented to by the Managers for the 
House, resulting in the amendment of that Article.* 8 

Some Senators who had not heard all the testimony felt unqualified 
to vote upon Articles I through IV. but capable of voting on Article 
V, the omnibus or “catchall” article. 81 

Judge Louderback was acquitted on each of the first four articles, 
the closest vote being on Article I (34 guilty, 42 not guilty). He 
was then acquitted on Article V, the vote being 45 guilty. 34 not 
guilty— short of the two-thirds majority required for conviction. 

IS. DISTRICT JUDGE ITATATED L. RITTER (1933-1030) 

а. Proceedings in the Ilouse 

A resolution directing an inquiry into the official conduct of Dis- 
trict Judge Ritter was adopted by the House in 1933.** A subcom- 
mittee of the Judiciary Committee took evidence in 1933 and 1934. 
A resolution that Ritter “be impeached for misbehavior, and for high 
crimes and misdemeanors,” and recommending tlie adoption of four 
articles of impeachment, was reported to the full House in 1936. and 
adopted by a vote of 181 to 146.* 9 Before trial in the Senate, the House 
approved a resolution submitted by the House Managers, replacing 
the fourth original articles with seven amended ones, some charging 
new offenses. 90 

б . Articles of Impeachment 

Article I charged Ritter with “misbehavior” and “a high crime and 
misdemeanor in office.” in fixing an exorbitant attorney’s fee to be paid 
to Ritter’s former law partner, in disregard of the “restraint of pro- 
priety . . . and . . . danger of embarrassment” ; and in “corruptly and 
unlawfully” accepting cash payments from the attorney at the time 
the fee was paid. 

Article II charged that Ritter, with others, entered into an “ar- 
langement” whose purpose was to ensure that bankruptcy property 
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would continue in litigation before Ritter’s court. Rulings by Ritter 
were alleged to have “made effective the chainpertous undertaking” 
of others, but Ritter was not himself explicitly charged with the crime 
of champerty or related criminal offenses. Article II also repeated 
the allegations of corrupt and unlawful receipt of funds and alleged 
that Judge Ritter “profited personally” from the “excessive and un- 
warranted” fees, that he had received a free room at a hotel in receiver- 
ship in his court, and that ho “wilfully failed and neglected to per- 
form his duty to conserve the assets” of the hotel. 

Article ill , as amended, charged Ritter with the practice of law 
while on the bench, in violation of the Judicial Code. Ritter was 
alleged to have solicited and received money from a corporate client 
of his old law firm. The client allegedly had large property interests 
within the territorial jurisdiction of fitter’s court. These acts were 
described as “calculated to bring his office into disrepute,” and as a 
“high crime and misdemeanor.” 

Article IV. ndded by the Managers of the House, also charged prac- 
tice of law while on tlie bench, in violation of the Judicial Code. 

Articles V and VI, also added by the Managers, alleged that Ritter 
had violated the Revenue Act of *1928 by willfully failing to report 
and pay tax on certain income received by him — primarily the sums 
described in Articles I through IV. Each failure was described as a 
“high misdemeanor in office.” 

Article VII ( former Article IV amended) charged that Ritter 
was guilty of misbehavior and high crimes and misdemeanors in office 
because “the reasonable and probable consequence of f his] actions 
or conduct ... as an individual or . . . bulge, is to bring his court 
into scandal and disrepute.” to the prejudice of his court and public 
confidence in the administration of justice in it, and to “the prejudice 
of public respect for and confidence in the Federal judiciary,” ren- 
dering him “unfit to continue to serve as such judge.” There followed 
four specifications of the “actions or conduct” referred to. The first 
two were later dropped by the Managers at the outset of the Senate 
trial; the third referred to Ritter’s acceptance (not alleged to be cor- 
rupt or unlawful) of fees and gratuities from persons with large 
property interests within his territorial jurisdiction. The fourth, or 
omnibus, specification was to “his conduct as detailed in Articles I, 
II, III and IV hereof, and by his income-tax evasions as set forth in 
Articles V and VI hereof.” 

Before tile amendriicnt of Article VII by the Managers, the omni- 
bus clause had referred only to Articles I and II, and not to the crim- 
inal allegations about practice of law and income tax evasion. 

e. Proceedings in the Senate 

Judge Ritter was acquitted on each of the first six articles, the guilty 
voto on Article I falling one vote short of the two-thirds needed to 
convict. He was then convicted on Article VII — the two specifications 
of that. Article not being separately voted upon— by a single vote, 56 
to 28. ni A poiUt of order was raised that the conviction under Article 
VII was improper because on the acquittals on the substantive charges 
of Articles I through VI. The point of order was overruled by the 
Chair, the Chair stating. “A point of order is made as to Article VII 
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in which the respondent is charged with general misbehavior. It is 
a separate charge from any other charge.” ®* 

(l. Miscellaneous 

After conviction, Judge Ritter collaterally attacked the validity 
of the Senate proceedings by bringing in the Court of Claims an ac- 
tion to recover his salary, Inc Court of Claims dismissed the suit on 
the ground that no judicial court of the United States has authority to 
review the action of the Senate in an impeachment trial . M 


« Id. 638. 
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APPENDIX C 

Secondary Sources on tiie Criminality Issue 

The. Association of the Bar of the City of New York, The Law of 
Presidential Impeachment and Removal (1974). Tho study con- 
cludes that impeachment is not limited to criminal offenses but ex- 
tends to conduct undermining governmental integrity. 

Bayard, James, A Brief Exposition of the Constitution of the United 
States, (Hogan & Thompson, Philadelphia, (1833). A treatise oil 
American constitutional law concluding that ordinary legal forms 
ought not to govern the impeachment process. 

Berger, Raoul, Impeachment: The Constitutional Problems, (Harvard 
University Press, Cambridge, 1973). A critical historical survey of 
English and American precedents concluding that criminality is 
not a requirement, for impeachment. 

Bestor, Arthur, “Book Review, Berger. Impeachment: The Constitu- 
tional Problems,” 49 Wash. L. Rev. 225 (1973). A review concluding 
that, the thrust of impeachment in English history and ns viewed 
by the framers was to reach political conduct injurious to the com- 
monwealth, whether or not the conduct was criminal. 

Boutwell, George, The Constitution of the United States at the End of 
the First Century. (D. C. Heath & Co.. Boston, 1895). A discussion 
of the Constitution’s meaning after a century's use, concluding that 
impeachment had not been confined to criminal offenses. 

Brant. Irving, Impeachment: Trials <9 Errors . (Alfred Knopf, New 
York, 1972). A descriptive history of American impeachment pro- 
ceedings, which concludes that tlie Constitution should be read to 
limit impeachment to criminal offenses, including the common law 
offense of misconduct in office and including violations of oaths of 
office. 

Brvce, James. The American Commonwealth , (Macmillan Co., New 
York, 1931) (reprint). An exposition on American government 
concluding that there was no final decision as to whether impeach- 
ment was confined to indictable crimes. The author notes that in 
English impeachments there was ho requirement for an indictable 
crime. 

Burdick, Charles, The Law of the American Constitution ’, (G. T. 
Putnam & Sons, New York. 1922). A text on constitutional inter- 
pretation concluding that misconduct in office by itself is grounds 
for impeachment. 

Dwight. Theodore, “Trial by Impeachment.” C> Am. L. Reg. (N.S.) 
257 (1867). An article on the eve of President Andrew Johnson’s 
impeachment, concluding that an indictable crime was necessary to 
make out an impeachable offense. 

Etridge, George, “The Law of Impeachment.” 8 Miss. L. J. 283 (1936). 
An article arguing that impeachable offenses had a definite meaning 
discoverable in history, statute and common law. 
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Feerick, John, “Impeaching Federal Judges: A Study of the Con- 
stitutional Provisions,” 39 Fordham L. Ilev. 1 (1970). An article 
concluding that impeachment- was not limited to indictable crimes 
but extended to serious misconduct in office. 

Fenton, Paul, “The Scope of the Impeachment Power,” 65 Nw. U. L. 
Rev. 719 (1970). A law review article concluding that impeachable 
offenses arc not limited to crimes, indictnble or otherwise. 

Finley, John and John Sanderson, The American Executive and Ex- 
ecutive Methods , (Century Co., Now York, 1908). A book on the 
presidency concluding thnt impeachment reaches misconduct in 
office, which was a common law crime embracing all improprieties 
showing unfitness to hold office. 

Foster, Roger, Commentaries on the Const i tut iouof the. United States, 
(Boston Book Co., Boston, 1896), vol. I. A discussion of constitu- 
tional law concluding that in light of English and American his- 
tory any conduct showing unfitness for office is an impeachable 
offense. 

Lawrence, William, “A Brief of the Authorities upon the Law of Im- 
peachable Crimes and Misdemeanors,” Congressional Globe Supple- 
ment , 40th Congress, 2d Session, at 41 (1868). An article at the time 
of Andrew Johnson‘s impeachment concluding that indictable crimes 
were not needed to make out an impeachable offense. 

Note, “The Exclusiveness of the Impeachment Power under the Con- 
stitution,” 51 Harr. L. Rev. 330 (1937). An article concluding that 
the Constitution included more than indictable crimes in its defini- 
tion of impeachable offenses. 

Note, “Vagueness in the Constitution : The Impeachment Power,” 25 
Stan. L. Rev. 908 (1973). This book review of the Berger and Brant 
books concludes thnt neither author satisfactorily answers the cpies- 
tion whether impeachable offenses are limited to indictable crimes. 

Pomeroy, John, An Introduction to the Constitutional Law of the 
United States, (Hurd and Houghton, New York 1870). A considera- 
tion of constitutional history which concludes that impeachment 
reached more than ordinary indictable offenses. 

Rawle, William, A View of the Constitution of the United States , 
(P. IL Nicklin, Philadelphia, 1829, 2 vol. ed.). A discussion of the 
legal and political principles underlying the Constitution, conclud- 
ing on this issue that an impeachable offense need not be a statutory 
crime, but that reference should be made to non-statutory law. 

Rottschaefer, Henry, Handbook of American Constitutional Law , 
(West, St. Paul, 1939). A treatise on the Constitution concluding 
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